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ABSTRACT: The police's discretion in general appears to be unlawful, but it is a legal 
solution to the police to provide greater efficiency and effectiveness for the greater public 
interest especially in the handling of ordinary. The problem is how the police policy in 
law enforcement against the discretion on the offense is not a complaint in Polresta 
Bandar Lampung, what obstacles arise in the police policy in law enforcement against the 
discretion on the offense non complaints in Polresta Bandar Lampung, and how the 
construction of police policy in enforcement The law against discretion on the offense is 
not a complaint at Polresta Bandar Lampung. This research is with socio-legal research 
approach that comes from collecting data obtained from primary data and secondary data, 
then analyzed by qualitative analysis method. 
 
Based on the situation and conditions perceived as a need to create a policy that is morally 
and  the obstacles that arise in the police policy In law enforcement against discretion on 
non-complaint in Polresta Bandar Lampung is a factor about the investigator's knowledge 
caused by the lack of maximum education to the prospective investigator so that the 
investigator has not been maximal in implementing discretion against the crime, besides 
the police  discretion on the offense non complaint In Polresta Bandar Lampung is to 
seek a strategy of developing the police discretion in the investigation of criminal acts is 
not a complaint in the form of additional articles in the Police Bill. 
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1. INTRODUCTION  

 
Striving for the authority of the Indonesian National Police by adhering to the principle 
of Explanation of Article 2 of the Criminal Procedure Code as a reference for law 
enforcement officials regarding police discretionary authority relating to the Elucidation 
of Article 2 of the Criminal Procedure Code as a reference for law enforcement officers, 
especially the National Police to carry out alternative actions to settle cases outside the 
court as crime clear by the police. This is, to overcome the legal vacuum and not 
accumulate arrears in cases at the National Police, the need for the Government to make 
a legal umbrella for the implementation of police discretionary authority is meant in the 
case of resolving the case by way of deliberation to realize peace or have made a written 
agreement that is final as mandated by Article 60 Paragraph (3) of Law Number 48 of 
2009, as a settlement of crime or crime clearance. In addition, the National Police's 
achievements in national crime resolution can increase. In the time of advancing science 
and technology, human behavior in the life of society and state is even more complex. 
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From a legal perspective, there are behaviors that are in accordance with the norm and 
there are also behaviors that are not in accordance with the norm. Against behavior that 
is in accordance with legal norms is certainly not a problem. However, behavior that is 
not in accordance with norms can usually cause legal problems and harm the public. 
 
Behavior that is not in accordance with the norm or can also be referred to as a deviation 
from the prevailing norms in the community that causes disruption of public order and 
tranquility of human life. The deviation is usually labeled as a violation by the 
community and even considered a criminal offense. Criminal acts in human life are 
social symptoms that will always be faced by humans, society and even the state. Reality 
has proven that criminal acts or violations can only be prevented and reduced but are 
difficult to eradicate completely. 
 
2. LITERATURE REVIEW AND HYPOTHESIS DEVELOPMENT 

In general, the notion of theory is a system composed of various abstractions that 
interconnect with each other or various ideas that mandate and organize knowledge 
about the world. It is a concise tool for thinking about the world and how it works. The 
theoretical framework is the determination of the purpose and direction of the research 
in choosing the right concepts for the formation of hypotheses. The theory by most 
experts is considered as a tool that provides a summary of how to understand a problem 
in every field of science. The function of the theory in this study is to provide direction 
or guidance and predict and explain the observed symptoms. To support understanding 
in explaining the problem in this research, the theory used by the author are: first, the 
theory of working the law; second, law enforcement theory. 
 
3. RESEARCH METHODS 

This research is a Socio Legal approach. The socio legal approach is used to analyze 
various legislation and marriage agreement law. Meanwhile the socio legal research 
approach is research that refers to the norms and principles of law contained in the 
legislation and court decisions / facts in the field. Ronald Dworkin called the research 
method also a doctrinal research, which is a study that analyzed both the law as a law as 
written in the book, and the law as a law was decided by the judge through judicial 
process. 
 
Three reasons for using qualitative empirical legal research. First, qualitative analysis is 
based on the dynamic relationship paradigm between theory, concepts and data which 
is a constant feedback or modification of the theories and concepts based on the 
collected. Second, the data that will be analyzed are varied, have a different nature 
between one another, and are not easy to quantify. Third, the nature of the data to be 
analyzed in the study is comprehensive and is an integral entity, where it shows the 
diversity of data and requires in-depth information. 
 
The three criteria for qualitative research are found in this thesis research, so it is 
reasonable to use qualitative methods in data analysis. This research is comprehensive 
because it seeks to explore the whole. This research also seeks to find a harmonious 
relationship of concepts found in primary and secondary legal materials using theories 
or legal doctrines, related to Police Policy in Law Enforcement (Case Study of 
Application of Discretion in Delik Is Not a Complaint in the City Police Lampung). 
 



Proceeding of International Conference: 3rd SHIELD, 2018, pp. 308-314 
 

 

310 

 

4. DISCUSSIONS AND ANALYSIS OF RESULTS 

1.  Police Policy In Law Enforcement Against Discretion In Delik Is Not A Complaint 
In Bandar Lampung City Police 

 
 As explained in the previous chapter, discretion is an action or action carried out based 
on and more moral information than legal considerations. Discretion includes results 
that are not in accordance with the law, where or personally. Police discretion is the 
authority used to produce decisions on personal situations and responsibilities. 
Discretionary power controlled by the police that has a large police force because it can 
make decisions where the decision can be outside the provisions of the law, but is 
justified or programmed by law. Matters as stated by Samuel Walker that one thing can 
explain the power of the police or other organizations in carrying out tasks, namely the 
discretion or authority given by law to act in a specific and accurate context. 
 
As for the action to override cases, to detain or not to detain suspects / perpetrators of 
violations of the law or to stop the investigation process, it is not an act of individual 
discretion by police officers. This action is an act of bureaucratic discretion because in 
discretionary decision making based on or guided by the policies of the leadership in the 
organization and this has been made an agreement between them. 
 
Policies that are guided by the policies of the leadership in a police organization, which 
after that is applied by the investigators who are in charge of handling matters directly, 
especially with regard to non-complaints in Bandar Lampung, this is a category of public 
policy. Public policy is a multidisciplinary science because it involves many disciplines 
such as political, social, economic, and psychology. According to David Easton, the 
political system is a system of interaction within each community in which a binding or 
authoritative allocation is implemented. David Easton views political life as a system 
consisting of interrelated activities. The activity finds systemic relationships or ties from 
the fact that the activity affects how authoritative decisions are formulated and 
implemented. If political life is seen as a system of activity, then there is a certain 
consequence of how to conduct an analysis of the operation of a system. David Easton 
defines public policy as allocating values to society, because each policy contains a set 
of values in it. 
 
If policies related to discretion are deemed appropriate to apply, the policy of discretion 
is also important for the implementation of police duties for several reasons, namely as 
follows:  

a) The law is written in a language that is too general to be used as an 
implementation guide to the details for the officers in the field.  

b) Law is a tool for realizing justice and maintaining order and legal action is not 
the only way to achieve this.  

c) Consideration of the resources and capabilities of police officers. 
 
Discretion by the police in general seems to be against the law, but it is a way out that 
is given by the law to the police in order to provide efficiency and effectiveness for the 
greater public interest, especially in handling ordinary crimes that are expected to be 
based on justice and legal certainty, then Discretion should not be eliminated. Discretion 
cannot be eliminated and should not be removed. Discretion is an integral part of the 
role of the institution or organization. However, discretion can be limited and 
controlled, for example by tightening written orders and having programmed decisions 



Proceeding of International Conference: 3rd SHIELD, 2018, pp. 308-314 
 

 

311 

 

that are least able to compile and demand discretionary action. The problem is, 
unprogrammed decisions often appear and open doors wide for discretionary taking. 
The existence of police discretion will make it easier for the police to carry out their 
duties, especially at the time of investigations in dealing with criminal cases which are 
deemed inefficient if proceed to the next process. 
 
Panca argued that the use of discretionary authority carried out by the police legally 
while carrying out its responsibilities to maintain security and public order still raises 
issues that reduce the legitimacy of the police. Inconsistency between theory and 
practice proves that police work contains elements of discrimination, then the 
conclusion at the time of the application of discretion is the possibility of discrimination 
occurring due to irregular and controlled use of discretion, so that the discretion of such 
discretion can bring down the authority of the police institution. 
 
Some examples of such cases include criminal acts but often discretion by investigators 
is ruled out, because the case is too light, the aggrieved party does not demand even use 
it. The overriding of the case is based on the needs of practice, not only in terms of the 
law, but from the social needs of the local culture and community guidance and 
guidance. The results of this study indicate that the discretionary authority applied in 
Bandar Lampung District Police supports the duties and functions of the police. 
 
Box in his article entitled Power, Crime and Mystication identifies various forms of 
police brutality in the process of resolving criminal cases, including: (1) killing or 
torturing suspects; (2) threatening, detaining, intimidating and making "black notes" for 
innocent people, and (3) committing corruption, among others by accepting bribes so 
as not to commit or enforce the law, and falsify data or facts or information and stop 
investigating criminal cases either directly or indirectly in order to get a profit. 
 
Based on Article 7 paragraph (1), the police can take other actions at the time of the 
investigation other than those mentioned in the rules of the invitations for the sake of 
police duties. Although the police have been given the authority by law to take other 
actions, the police remain must be able to account for all actions and decisions taken in 
carrying out their duties. This is so that the police do not abuse their authority, given 
the authority to take other actions by the police at the time of the investigation. 
 
 
 
 
2. Obstacles Arising in Police Policy in Law Enforcement Against Discretion in       

Delik Is Not a Complaint in Bandar Lampung City Police. 
  
As for several factors that hinder the application of discretion against non-complaint 
offenses in Bandar Lampung City are as follows: 
 
a. Knowledge of Investigators 

 
Investigators as law enforcement officers in carrying out their duties must have 
extensive knowledge of the law. The knowledge of the investigators as police officers 
in the offense and non-complaint circles is relatively different. It was felt very very 



Proceeding of International Conference: 3rd SHIELD, 2018, pp. 308-314 
 

 

312 

 

influential about an action taken by the investigator in handling an offense instead of 
complaint. 
 
b. Legal Factors 

 
In relation to the authority of giving this discretion, according to the author's 
observation, legal factors can be an obstacle in the application of discretion by the 
authorities, this is because there is still a lack of rules that explain the use of discretionary 
authority, different understandings in each apparatus in using discretionary authority, 
this makes the deterrence of investigators in applying the authority of the Discretion. 
 
c. Lack of Participation of Parties 

One of the obstacles to the implementation of discretion by investigators is the lack of 
participation of the parties and the understanding of the parties regarding the settlement 
to be carried out by the investigator sometimes not responded properly by those who 
feel aggrieved, such as the victim who does not want the case to be resolved in a familial 
manner and the victim asks to proceed to the formal process with the intention that the 
suspect is aware of the actions that have been caused to the victim and the victim wants 
to include the victim in prison. Apart from that, the suspects were sometimes afraid of 
seeing the police because they imagined that the police would be scary and thought they 
would be imprisoned. So that investigators experience obstacles in carrying out their 
duties and applying their discretionary authority. 
 
3. Construction of Police Policy in Law Enforcement Against Discretion in Delik Is 

Not a Complaint in Bandar Lampung District Police. 
 
Discretion carried out in law enforcement requires a pattern of consideration of 
mitigating matters and things that are burdensome as a basis for the initial assessment 
to make decisions on police actions that will be carried out next. The decisions taken 
are then realized in an action; whether to resolve conflicts, restore balance, bring a sense 
of peace in the community; or the action is taken to prevent the occurrence of the same 
act or perpetrator in the future in a form of law enforcement. When it comes to real 
action, the action cannot be done openly and without limits, but is done to ensure 
stability and predictability by referring to the positive legal system.        This means that 
a discretionary guideline is stated expressly in the regulation, which is a sign to avoid 
errors in the application of discretion. To be able to guarantee accountability, every 
action must be realized in a legal product (public audience) or report (internal police). 
This is a concept of developing a strategy for police discretion in investigating criminal 
acts at the level of application that can be described as follows: 
 
1. Long-term plan 

The long-term concept is focused on the reform of laws and regulations by reassessing 
what is the basic objective of criminal law and finding rules that are deemed to be 
incompatible with the development of society. Therefore, it is necessary to establish a 
Task Force consisting of all components of the criminal justice system at the national 
level under the coordination of the Ministry of Law and Human Rights and the 
Commission 3 of the DPR in charge of law, human rights and security. The Task Force 
is tasked with assessing and reviewing law enforcement practices and patterns of police 
discretion, as well as finding rules that are deemed no longer appropriate to the 
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development of society. The results of the recommendations formulated by this Task 
Force will then be given to Commission 3 of the House of Representatives and then 
formulated in a new draft law. 
 
2. Short-term plan 

It is realized that the renewal of the laws and regulations as stated in the long-term plan 
above requires a period of work that cannot be determined, so a short-term concept is 
needed that is more efficient and can be applied immediately. This short-term concept 
is focused on creating understanding in the criminal justice system environment to 
overcome obstacles in law enforcement practices and police discretion, especially to 
rules that do not regulate, are incomplete or unclear, or that are deemed no longer 
suitable with the development of society. This form of understanding is realized through 
a MoU (Memorandum of Understanding) in the criminal justice system so as to create 
harmony in law enforcement, especially the police's discretionary actions carried out to 
ensure stability and predictability by referring to the positive legal system. This MoU 
should always be developed in a sustainable manner so that it can follow changes in 
community dynamics and can be accepted by various parties in the criminal justice 
system. 
 
Development of the legal substance is carried out through the establishment of norms 
that are adapted to customs, cultural diversity that becomes a habit pattern, norms that 
become guidelines in society, and community demands. The norms resulting from the 
formation of these environmental interactions are open so that they are always the entry 
point for evaluating the application of norms that are adjusted to the dynamics and 
development of society. 
 
The development of the legal structure is carried out by optimizing the investigation of 
the investigator and the official function of the investigation. If there is an allegation of 
abuse of authority, the Proposal of conducting examination using the instrument of 
application of discretion in the form of abilities that is burdensome or mitigating, and 
guidelines for police discretion in investigating criminal acts. Development of the legal 
structure is also carried out in a long-term concept by forming a Task Force consisting 
of all components of the criminal justice system, under the coordination of the Ministry 
of Law and Human Rights and the Commission 3 of the DPR in charge of law, human 
rights and security; and carried out in a short-term concept by making an understanding 
(MoU) in the special criminal justice system that relates and with an offense not a 
complaint to create harmony in law enforcement. Because legal culture encompasses the 
views, habits and behavior of the community regarding the thinking of values and 
expectations of the prevailing legal system, in other words, the legal culture is the climate 
of social thought about how the law is applied, violated or carried out. 
 
Without a legal culture the legal system itself will not be empowered, like dead fish lying 
in a basket, not like a living fish swimming in the sea (without legal culture, the legal 
system is inert, a dead fish lying in a basketball, not a living fish swimming in its sea). 
Every society, country and community has a legal culture. There are always attitudes and 
opinions about the law. This does not mean that everyone in one community gives the 
same thought. Many sub-cultures from existing tribes, religions, rich, poor, criminals 
and police have different cultures from one another. The most prominent is the legal 
culture of insiders, namely judges and legal advisors who work in the legal system itself, 
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because their attitudes form a lot of diversity in the legal system. At least this impression 
will affect law enforcement in the community. 
 
Development in legal culture is carried out by including police discretion in the National 
Police education curriculum so as to support the creation of positive norms among 
implementers both at the level of formation and development, as well as socializing the 
meaning and regulation of police discretion in investigating criminal acts so that they 
can be understood in the internal environment of the police, especially supervision 
internal (Propam), as well as in the external environment of the National Police so that 
the discretion of the police, especially in investigating criminal acts, will begin to be 
recognized and able to encourage the legitimacy or recognition of the community against 
the application of police discretion, especially in criminal investigations. 
 
4. CONCLUSIONS 

 

a. Police policy in law enforcement against discretion in noncomplaint offenses in 

Bandar Lampung District is because based on perceived situations and 

conditions as a necessity to make a policy that is morally and legally responsible. 

b. Obstacles arising in police policy in law enforcement against discretion in non-
complaint offenses in Bandar Lampung City Police are factors concerning 
investigator's knowledge due to lack of education to prospective investigators so 
that investigators have not maximally implemented discretion against criminal 
acts. 

 
The construction of police policy in law enforcement against discretion in non-
complaint offenses in Bandar Lampung City Police is to strive to develop a strategy for 
developing police discretion in investigating non-complaint crimes in the form of adding 
articles in the National Police Bill regarding the addition of authority to resolve cases 
based on restorative justice made as a basis for discretion in investigating offenses not 
complaints, as well as plans for creating a police discretionary curriculum on education 
at the executive level (Bintara) in the form of examples of discretionary application that 
is included in the police technical function lessons, in addition to the development 
strategy at the application level is the existence of assessment stages against things that 
alleviate and burden as a basis for decision making. 
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