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ABSTRACT: One of the rights from some tradition/ulayat rights which exist in customary law 
communities is the land existence. Land is the most important part of human life, not only for 
live but also used for farming and other way to get livelihood, in a way by leasing them, 
borrowing or cooperating. Moreover, when it viewed from its existence, where Indonesia has 
only 1/3 of the total area in the form of land and the remaining 2/3 is the ocean. The definition 
of ulayat rights here is the joint right of customary law community’s members to a particular 
land. In its implementation, the group can be a customary law community who has territories 
(villages, marga magari, forests and so on) it can also be genealogical customary communities law 
or family, such as tribes. Based on the reality at present, there is often a horizontal conflict 
related to ulayat rights. The conflicts can occur between indigenous peoples themselves as well 
as conflicts with outsiders. 
 
The problem in this study is how is the position of the Regional Regulation about traditional 
villages related to custom/ulayat land in the legislative hierarchy? And how is the function of the 
Regional Regulation on Indigenous Villages in resolving ulayat/customary land issues? And how 
is the role of the Regional Government in the arranging of Regional Regulations relate to the 
customary settlement/ulayat? The research method which is used in this study is to use the 
normative juridical and empirical juridical approach. Data collection was conducted with 
literature study. Analytical data is conducted in a qualitative way. This type of the research is 
descriptive analytical research which effort to describe and explain the problem, how far the 
local government’s ability in carrying out their role for the preparation of regional regulations 
related to the customary settlement/ulayat. The approach which is used is a normative juridical 
approach based on constitutions, theories, and concepts which is related to this research. 
 
The research results are a) Regional Regulation about Traditional Villages is a mandate from 
Law Number 6 of 2014 concerning about Villages. b) The authority which is possessed by the 
customary village is expected to be able to solve the problems of customary land/ulayat. c) The 
decisions with the Regional leader and customary law community are the forerunners of the 
Customary Village. There are suggestions which can be delivered a) Establishment of a 
customary law community committee as mandated in Minister of Home Affair No. 52 of 2014. 
b) If the Decree of the Regional leader related to customary law communities can be decided, it 
is expected that the process of establishing customary village can be immediately determined 
through Regional Regulation. 
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1. INTRODUCTION 
 

The issuance of constitution Number 6 of 2014 about Villages, villages have the authority to 
regulate and manage government affairs, the interests of local communities based on 
community initiatives, the rights of origin, and/or traditional rights recognized and respected in 
the Unitary State of Republic Indonesia government system. In constitutions Number 6 of 2014 
about Villages article 96 states that the Government, Provincial Governments and Regional 
Government/City Governments make arrangements for customary law communities and it are 
designated as customary village.  
 
Customary law communities based on the Minister of Home Affairs (Permendagri) Number 52 
of 2014 about guidelines, recognition and protection of customary law communities followed 
up by the Circular of the Head of BPN No.3/SE/IV/2014 about Determination of the 
Existence of Customary Law community and Ulayat land, and the Regulation of the Minister of 
Agrarian and Spatial Planning/Head of National Land Agency No. 10 of 2016 about Procedures 
for Determinating of Communal Rights on Land of Customary Law Communities and 
Communities in certain areas, it has a definition as an Indonesian Citizen who has a special 
character, namely: 
1) Living in groups in harmony and suitable to their customary law;  
2) Have ties to the origin of ancestors and similarity of places;  
3) There is a strong relationship with the land and the environment;  
4) There is a system which determines economic, political, social, cultural and legal institutions 

and utilizes one particular area for generations. 
 
One of the rights from some tradition/ulayat rights which exist in customary law communities 
is the land existence. Land is the most important part of human life, not only for live but also 
used for farming and other way to get livelihood, in the way by leasing them, borrowing or 
cooperating. Moreover, when it viewed from its existence, where Indonesia has only 1/3 of the 
total area in the form of land and the remaining 2/3 is the ocean. 
 
Limitation of customary territories is customary land which contains land, water and natural 
resources that exist on it which is owned for generations which are obtained through inheritance 
or claim of ownership in the form of communal land (tanah ulayat). The definition of ulayat 
rights is the joint right of members of customary law communities to a particular land. In its 
implementation, the group can be a customary law community who has territories (village, 
marga magari, forest, etc.) it can also be genealogical customary community’s law or family, such 
as tribes. 
 
The community as a member of the group, each of them has the right to use the land togetherly, 
or it can personally use to fulfill their personal and family needs. However, in its use it should 
not only be guided by personal interests, but it also must be for the common interest, namely 
the interests of the group. Therefore, the joint rights which ulayat right are not property rights 
in a juridical sense, but it is joint ownership rights, so in ulayat rights it is possible to have 
ownership rights on land that is privately controlled by the indigenous peoples. 
 
Customary law (adat rechts) as a law which lives in Indonesian society which has characteristics 
as a legal system and can be distinguished from other legal systems. As a law which lives in 
society, customary law tends to have an important influence in the life of the state and nation, 
so that in the formation of national legislation (wettelijk regelingen), it should pay attention to 
customary law. The diversity of customary law should not be an obstacle to the development of 
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national law, because in diversity there are actually basic concepts, principles and legal 
institutions which are relatively similar.1 
 
Based on the reality in the field today there are often a horizontal conflict related to ulayat rights. 
Conflicts can occur between indigenous peoples and indigenous peoples themselves as well as 
with outsiders. In the other hands, Regional Regulations (Perda), can assist in the settlement of 
ulayat/customary land. Case studies which are conducted in this study were conducted at the 
Government of Central Lampung Regency. 
 
Based on the background above, the main problem in this study are:  
1. How is the position of the Regional Regulation on Indigenous Villages related to 

custom/ulayat land in the constitution hierarchy? 
2. What is the function of the Regional Regulation on Indigenous Villages in resolving 

ulayat/customary land issues? 
3. What is the role of the government in Central Lampung Regency in the preparation of 

Regional Regulations related to the settlement of ulayat/customary land? 
 
The purpose of this study was to determine how far the local governments’ ability in carrying 
out their roles for the preparation of Regional Regulations related to the settlement of 
Ulayat/customary land. (case study of government in Central Lampung Regency). 

 
 
2. METHOD OF RESEARCH 

 
This study uses a normative juridical and empirical juridical approach. Data collection was 
conducted by literature study. Analytical data is conducted in a qualitative way. This type of 
research is descriptive analytical research which seeks to describe and explain the problems 
which related to the role of the Regional Government, with their Regional Regulation on the 
resolving of ulayat/customary land. The approach which used is a normative juridical approach 
based on constitutions, theories, and concepts which related to this research. 

 
 

3. DISCUSSION 
 

3.1 How is the position of the Regional Regulation on Indigenous Villages related to 
ulayat/indigenous land in the constitutions hierarchy? 
 

In customary law, between customary law communities and the customary land which they 
occupy, there is a close relationship. This relationship cause’s customary law community gains 
the right to control the land and use the land. In principle, customary land has a very important 
position in customary law, because the land has an economic condition which remains or even 
increasing, for example: a piece of land is burned or even bombed and the land will not 
disappear, after the fire goes out or after the bomb has exploded, the land will remains, remains 
intact. Another example: if the land is flooded, then after the flood recedes, the land will emerge 
as more fertile land than before.2 
 
In general, land for the community has a multi-dimensional meaning, namely. First, from the 
economic point of view, land means production facility that can bring prosperity. Second, the 

                                                         
1 Darwin Ginting, Hukum Kepemilikan Hak Atas Tanah Bidang Agribisnis, Ghalia Indonesia, Bogor, 2010, hlm. 39 
2 Muhammad Bushar, Pokok-Pokok Hukum Adat, Pradnya Paramita, Jakarta, 2004, hlm 103   
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land politically can determine someone's position in community especially in making decision. 
Third, as a culture it can determine the high and low social status of the owner. Fourth, the land 
is sacred because it deals with inheritance and transcendental problems.3  
 
The interesting thing which needs attention in managing customary land beside, the Agrarian 
Principle Law (UUPA) is the Minister of home affair regulation (Permendagri) related to the 
management of Indigenous Village authority to manage ulayat land as stated in Permendagri 
Number 44 of 2016 about village authority. Permendagri Number 44 of 2016 on village 
authority was born as a derivative of Law Number 6 of 2014 about Villages. The definition in 
the Village Law which is meant by the village is the village and traditional village or what is called 
by another name, hereinafter referred to as the village, is a legal community unit that has a 
regional boundary which is authorized to regulate and manage government affairs, the interests 
of the local community based on community initiatives, the right of origin proposals, and/or 
traditional rights which are recognized and respected in the government system of the Indonesia 
Republic. Determination of the Regional Regulation on Indigenous Villages firstly must be done 
by structuring the customary law community unit by the Government, Provincial Government 
or Regency/City Regional Government, as stipulated in article 96 of constitution Number 6 of 
2014 about Villages. 
 
Regarding the recognition and protection of customary law communities regulated in 
Permendagri 52 of 2014 about guidelines for recognition and protection of customary law 
communities followed up by Circular Letter of the Head of BPN No.3/SE/IV/2014 about 
Determination of Indigenous and Customary Law Community Existence, and Minister of 
Agrarian and Spatial Planning / Head of National Land Agency No. 10 of 2016 about 
Procedures for Determining Communal Rights to Land of Customary Law Communities and 
Communities within certain areas. Through this regulation the government has to encourage 
the regional governments in this case the Governors, Regents or Mayors to provide recognition 
and protection of indigenous peoples. In the Permendagri, the local government was asked to play 
an active role in identifying, verifying and validating the customary law communities in the local 
area. This is done by examining the history of indigenous peoples, indigenous territories, 
customary law, wealth or customary objects, as well as institutions or customary governance 
systems. If all of these clauses are fulfilled, it can be ascertained that there are customary law 
communities in the area who must get recognition and protection. If the customary law 
community has been formed and determined, then the ratification of the Indegenous Village 
through the Regional Regulation is expected to be immediately established. 
 

3.2 How is the function of the Regional Regulation on Indigenous Villages in resolving 
ulayat / customary land issues? 
 

Understanding the term ulayat rights is affirmed by G. Kertasapoetra and his friends in his Land 
Law book, Guaranteed UUPA for the Success of Land Use, stating that; "Ulayat rights are the 
highest rights to land owned by a legal alliance (village, tribe) to ensure orderly utilization of the 
land. Ulayat rights are the rights which is owned by a legal alliance (village, tribe), where the 
community members (legal alliance) have the right to control the land, who’s in the 
implementation is regulated by the chairman of the association (the chief or village head 
concerned)”.4  

                                                         
3 Brahmana Adhie, Reformasi Pertanahan (Pemberdayaan Hak-Hak Atas Tanah Ditinjau Dari Aspek Hukum, Sosial, 

Politik, Ekonomi, Hankam, Teknis, Agama dan Budaya), CV. Mandar Maju, Bandung, 2002, hlm. 99.   
4 G.Kertasapoetra, R.G Kartasapoetra, AG.Kartasapoetra, A.Setiady, Hukum Tanah, Jaminan Undang-Undang Pokok 

Agraria Bagi Keberhasilan Pendayagunaan Tanah, (Jakarta: Bina aksara, 1985), hal. 88   
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Hak Ulayat is a series of authority and obligations of a customary law community, which relates 
to land located within its territory, some of which have been described above are the main 
supporters of the livelihoods and lives of the people over time. These authorities and obligations 
are included in the field of civil law and some are included in the field of public law. Customary 
law community is an embryo of the Indigenous Village which is mandated in Law Number 6 of 
2014 about villages. In the Village Law, in accordance with article 98 paragraph (1) states that 
Indigenous Village is stipulated by Region/City Regulation.  
 
Permendagri No. 44 of 2016 about village authority which is a derivative of Constitutions Number 
6 of 2014 concerning villages, gives the authority of Indigenous Village equal with village 
authority plus other authorities. The type of village authority as mandated in Article 6 of the 
Minister of Home Affairs Regulation (Permendagri) 44 of 2016 concerning about village authority 
includes: 
1. Authority based on the rights of origin. 
2. Local authority on a village scale 
3. The authority which is assigned by the Government, Provincial Government, or Region/City 

Government 
4. Other authorities which is assigned by the Government, Provincial Government, or Regency 

Government/City government with statutory. 
 
The type of village authority as referred in Article 6 of the Minister of Home Affairs  Regulation 
(Permendagri) No. 44 of 2016 concerning about village authority which applies mutatis mutandis 
to the type of village authority. The details of the authority based on the rights of the origin of 
Indigenous Village include: 
1. Arrangement and implementation of government based on original arrangement; 
2. Arrangement and management of ulayat or customary territories 
3. Preservation of the social and cultural values of the indigenous Village;  
4. Settlement of customary disputes based on customary law in force in the indigenous Village 

in an area that is in line with the principle of human rights by prioritizing the settlement by 
deliberation;  

5. Organizing a peace trial for Indigenous Village courts in accordance with the provisions of 
the legislation; 

6. Maintenance of the peace and the order of the Indigenous Village based on customary law 
in force in the Indigenous Village; and 

7. The development of customary law life in accordance with the socio-cultural conditions of 
the Indigenous Village community.  

 
If explored more deeply, the implementation of the rights of the origins of Indigenous Villages 
in accordance with Article 17 of the Minister of Home Affairs Regulation (Permendagri) No. 44 
of 2016 concerning about the authority of the village includes at least: 
1. Arrangement of the organizational and institutional systems of indigenous peoples;  
2. Customary law institutions;  
3. Ownership of traditional rights;  
4. Management of ulayat land;  
5. Agreement in the life of the Indigenous village community;  
6. Management of customary land cash;  
7. Filling in the positions of Indigenous Village Heads and Indigenous Village organization; 

And 
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8. The term of office of the Head of the Indigenous Village and Indigenous Village 
Organization. 

 
If the Indigenous Village has been formed through a Regional Regulation, the settlement of 
customary / ulayat land problems can be resolved because the Indigenous Village has the 
authority in accordance with article 17 points (d) Permendagri Number 44 of 2016 concerning 
about village authority stating that the implementation of the original village rights includes 
management of customary land. So that disputes in customary land/Ulayat can be resolved 
immediately. 
 

3.3 How is the role of the Government Central Lampung Regency in the preparation 
of Regional Regulations Regarding the settlement Ulayat / customary land? 
 

Central Lampung Regency is one of the regencies in Lampung Province, Indonesia. The capital 
of this region is located in Gunung Sugih. The regency has a wide spread area of 4,789.82 km² 
and has a population of 1,239,096 people (in 2015). It is one of the landlocked regions in 
Lampung province. The region is located around 57.85 kilo meters from the capital of Lampung 
province, namely Bandar Lampung City. 
 
The population of Central Lampung consists of 2 (two) elements, namely indigenous people 
and immigrant communities. Indigenous people; indigenous people who have lived for a long 
time and have even been living for generations to generation. Whereas immigrants are migrants 
who live and settle here. When looking at its development, the integration of communities in 
Central Lampung is broadly due to the former transmigration of a number of community 
groups, especially from Java and Bali. 
 
During 1952 to 1970, 53,607 households were placed in transmigration areas in Lampung, with 
a total of 222,181 people, spread over 24 (twenty-four) objects and consisting of 13 
types/categories of transmigration. For Central Lampung Regency only on that year consists of 
4 (four) objects, with a total allocation of 6,189 households or as many as 26,538 people. The 
most dominant village in Central Lampung Regency is inhabited by Javanese tribes. Religion 
that is embraced by the majority of people in there is Islam and some religions are Catholic, 
Protestant, Buddhist and Hindu. In addition, besides the Javanese tribe, there are Sundanese 
tribes in Central Lampung, but not as many as Javanese. The majority of the population 
embraced Islam. They were also originally transmigrants stationed in several sub-regions within 
the Central Lampung Regency. 
 
Another dominant community living in Central Lampung is a Balinese tribe. Most live in several 
sub-regions in the eastern region, and the rest are in other sub-regions in Central Lampung. The 
majority of religions embrace Hindu-Balinese religion. Bali villages will be felt when you are in 
the local environment. Similar to Javanese and Sundanese people, the Balinese tribe originated 
from transmigrants stationed in this area. Based on Regional Regulation Number 12 of 2015 
concerning about the determination of villages in the Central Lampung Regency, it is known 
that the Central Lampung Regency Government has 301 villages. However, the Central 
Lampung Regency Government does not have a Traditional Village (Indigenous Village). In 
addition, the Central Lampung Regency Government also has Central Lampung Regent 
Regulations Number 18 of 2015 concerning about the determination of the list of origin 
authority and the village scale local authority in Central Lampung Regency, but in the Regional 
Head regulation also does not contain the authority of the Indigenous village. 
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Based on interviews with the Head of the Community Empowerment Office of the Central 
Lampung Regency, it is known that the Central Lampung Regency Government does not have 
an Indigenous Village, but the customary activities in each village are included in the Village 
Budget (APBK) and program activities from the Village Community Empowerment Service. 
The Central Lampung Regency Government has also not formed a region customary law 
community committee as mandated in Permendagri No. 52 of 2014 concerning Guidelines for 
recognition and protection of indigenous law communities, in order to recognize and protect 
indigenous people’s law. Stages in the making of customary law communities are carried out 
through stages: 
1. Identification of customary law communities 
2. Verification and validation of customary law communities, And 
3. Determination of customary law communities 
 
Determination of customary law communities is stipulated by the Decree of the Head of Region 
based on the recommendation of the committee of customary law communities, in accordance 
with Article 6 paragraph (3) of the Minister of Home Affairs Regulation (Permendagri) No. 52 of 
2014 concerning about guidelines for recognition and protection of customary law 
communities, Letter of the Head of BPN No.3/SE/IV/2014 concerning about Determination 
of the Existence of Customary Law communities and Ulayat Land, and Regulation of the 
Minister of Agrarian and Spatial Planning / Head of National Land Agency No. 10 of 2016 
concerning about Procedures for Determining Communal Rights on Land for Customary Law 
Communities and Communities in certain areas. The determination of customary law 
communities is the initial stage in the formation of Indigenous Villages mandated in Law 
Number 6 of 2014 concerning about villages. Indigenous Village will later have authority in the 
regulation and management of ulayat or customary territories and management of ulayat lands. 
So that disputes related to ulayat/customary land can be resolved with the role of indigenous 
village. 

 
4. CONCLUSION AND SUGGESTION 

 
4.1 Conclusion 
1. The Regional Regulation on Indigenous Villages is a mandate from Law Number 6 of 2014 

concerning about Villages. Based on Permendagri No. 44 of 2016 concerning about village 
authority Article 16 points (b) which states that the details of authority based on customary 
rights include, the arrangement and Ulayat management or Ulayat territories. Whereas further 
explanation in article 17 points (d) states that the implementation of the origin right in the 
Traditional Village includes, at least, the management of communal land. It is expected that 
with the authority possessed by the Indigenous Village, it can solve the problems of Ulayat / 
customary land. 

2. The Central Lampung Regency Government does not establish a customary law committee 
whose duty is to identify customary law communities, verify and validate customary law 
communities and establish customary law communities together with the Regent, through 
joint decisions of the Regional Head. The customary law community of Central Lampung 
Regency is the forerunner of the Traditional Village in Central Lampung Regency later. 
 
 
 

4.2 Suggestion 
1. The formation of a customary law community committee as mandated in Permendagri No. 52 

of 2014 concerning about the Guidelines for the recognition and protection of customary 
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law communities in Central Lampung Regency is expected to be formed soon. Because the 
determination of the customary law community through the Decree of the Central Lampung 
Regent is the forerunner of the formation of the Traditional Village. 

2. If the Decree of the Central Lampung Regent related to the customary law community has 
been decided, it is hoped that the process of establishing Indigenous Village can be carried 
out immediately. The establishment of the Traditional Village was determined by the 
Regional Regulation of Central Lampung Regency as mandated in Law Number 6 of 2014 
concerning about Villages Article 96 which states that the Stipulation of Regional Regulations 
on Traditional Villages must first be conducted by structuring customary community units 
by the Government, Provincial Governments and Regional Governments Regency/City. 
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