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ABSTRACT: The construction of law in Indonesia which has begun since the birth of the 1945 
Constitution cannot be separated from the foundation and at the same time the objectives to 
be achieved as formulated in the Preamble of the 1945 Constitution of the Republic of 
Indonesia NRI are: "protect the entire Indonesian nation and promote the general welfare based 
on Pancasila" This sentence is a general policy that is the basis and at the same time the goal of 
legal politics in Indonesia. This is also the basis and purpose of every legal reform effort that 
departs from every challenge of legal development in developing countries, one of which is 
related to legal construction in the criminal field and socio-based legal crime prevention policies 
in Indonesia. Departing from the background of the above problems, the author is interested 
in formulating 2 (two) pieces of the problem formulation as follows:Why should socio-based 
social justice systems be formulated ? How is the construction of socio legal Indonesian criminal 
law as an effort to reform criminal law ? This research is a Socio Legal approach. The socio legal 
approach is used to analyze various legislation and criminal law based on legal sociology. 
Meanwhile the socio legal research approach is research that refers to the norms and principles 
of law contained in the legislation and court decisions / facts in the field. Ronald Dworkin called 
the research method also a doctrinal research, which is a study that analyzed both the law as a 
law as written in the book, and the law as a law was decided by the judge through judicial process. 
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1. INTRODUCTION 
 
The construction of law in Indonesia which has begun since the birth of the 1945 Constitution 
cannot be separated from the foundation and at the same time the objectives to be achieved as 
formulated in the Preamble of the 1945 Constitution of the Republic of Indonesia NRI are: 
"protect the entire Indonesian nation and promote the general welfare based on Pancasila" This 
sentence is a general policy that is the basis and at the same time the goal of legal politics in 
Indonesia. This is also the basis and purpose of every legal reform effort that departs from every 
challenge of legal development in developing countries, one of which is related to legal 
construction in the criminal field and socio-based legal crime prevention policies in Indonesia. 

In line with the idea of legal development in the criminal field and efforts to overcome it, Barda 
Nawawi Arief explained that: "Efforts or policies to prevent and overcome crime, including 
criminal policy (criminal policy). This criminal policy is also inseparable from broader policies, 
namely social policies which consist of policies or efforts for social welfare policy and policies 
or efforts to protect the community (social-protection policy). 
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The foregoing explanation contains the determination of the Indonesian people to 
realize a reform of criminal law that can be interpreted as an attempt to reorient and 
reform criminal law in accordance with the central socio-political, socio-philosophical 
and socio-cultural values that underlie and provide side of the normative content and 
substance of criminal law aspired. 

One of the legal issues that tends to be the problem in criminal law enforcement in Indonesia 
today is related to the criminal model, what (criminal) sanction should be imposed on a person 
suspected of committing a criminal act, or commonly referred to as a criminal problem. Prison 
sentences are a type of criminal offense that is often imposed on offenders by judges. In the 
existence of imprisonment, there have been many criticisms from many parties, especially the 
issue of effectiveness, such as not creating a deterrent effect on prison inmates, waste on state 
finances, increasingly inadequate and inadequate prison capacity and the issue of correctional 
institutions that are not competent in carrying out their functions. and its responsibilities as the 
technical implementing unit under the Directorate General of Corrections of the Ministry of 
Law and Human Rights as well as the negative impacts arising from the criminal application of 
the prison. 
 
2. DISCUSSION OF PROBLEM 
 
Departing from the background of the above problems, the author is interested in formulating 
2 (two) pieces of the problem formulation as follows: 

1. Why should socio-based social justice systems be formulated ? 
2. How is the construction of socio legal Indonesian criminal law as an effort to reform 

criminal law ? 
 

3. RESEARCH PURPOSES 

The research objectives in this scientific paper are as follows: 
1. To find out and examine the urgency of formulating a socio-based social justice system. 
2. To find out and examine the construction of Indonesian criminal law based on socio 

legal as an effort to reform criminal law. 
 
4. RESEARCH METHODS 
This research is a Socio Legal approach. The socio legal approach is used to analyze various 
legislation and criminal law based on legal sociology. Meanwhile the socio legal research 
approach is research that refers to the norms and principles of law contained in the legislation 
and court decisions / facts in the field. Ronald Dworkin called the research method also a 
doctrinal research, which is a study that analyzed both the law as a law as written in the book, 
and the law as a law was decided by the judge through judicial process. 

Three reasons for using qualitative empirical legal research. First, qualitative analysis is based on 
the dynamic relationship paradigm between theory, concepts and data which is a constant 
feedback or modification of the theories and concepts based on the collected. Second, the data 
that will be analyzed are varied, have a different nature between one another, and are not easy 
to quantify. Third, the nature of the data to be analyzed in the study is comprehensive and is an 
integral entity, where it shows the diversity of data and requires in-depth information. 

The three criteria for qualitative research are found in this thesis research, so it is reasonable to 
use qualitative methods in data analysis. This research is comprehensive because it seeks to 
explore the whole. This research also seeks to find a harmonious relationship from the concepts 
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found in primary and secondary legal materials using theory or legal doctrines, related to the 
construction of Indonesian socio legal punishment law. 
 
5. THEORETICAL FRAMEWORK 
 
In general, the notion of theory is a system composed of various abstractions that 
interconnect with each other or various ideas that mandate and organize knowledge 
about the world. It is a concise tool for thinking about the world and how it works. The 
theoretical framework is the determination of the purpose and direction of the research 
in choosing the right concepts for the formation of hypotheses. The theory by most 
experts is considered as a tool that provides a summary of how to understand a problem 
in every field of science. The function of the theory in this study is to provide direction 
or guidance and predict and explain the observed symptoms. To support understanding 
in explaining the problems in this study, the theory used by the authors are: first, the 
theory of legal effectiveness; second, Triadism Law Theory. 
 
6. RESULT AND DISCUSSION 
 
1. Urgency of Formulation of Socio Legal-Based Social Criminal System 
According to Barda Nawawi Arief, if the notion of punishment is broadly defined as a process 
of giving or imposing a criminal sentence by a judge, it can be said that the criminal system 
includes all statutory provisions that regulate how the criminal law is enforced or operationalized 
concretely so that a person is sanctioned (law criminal). This means that all laws and regulations 
concerning the Substantive Criminal Law, the Formal Criminal Law and the Law on the 
Implementation of Criminal Law can be seen as a single criminal system. 
 
Furthermore, Barda Nawawi Arief stated that starting from the above definition, if the statutory 
rules are limited to the substantive criminal law contained in the Criminal Code, it can be said 
that the entire provisions of the Criminal Code, both general rules and specific rules about the 
formulation of a criminal act is essentially an integrated criminal system. 
All statutory rules in the field of substantive criminal law consist of general rules and special 
rules. General rules are contained in the Criminal Code (Book I), and special rules are contained 
in the Criminal Code Book II and Book III, as well as in Special Laws outside the Criminal 
Code. The specific rules generally contain the formulation of certain criminal acts, but can also 
contain special rules that deviate from the general rules. 
 
In connection with social punishment as one of the tendencies of legal reform in the context of 
criminal prosecution, basically the criminal law reform must include material criminal law 
(substantive) renewal, formal criminal law (criminal procedural law) and criminal law 
enforcement. In carrying out criminal law reform, the three fields of criminal law must be jointly 
renewed, because if only one field is renewed, it will potentially lead to imbalance or difficulty 
in its implementation, in this case the implementation of social punishment. In addition, the 
main objective of reforming criminal law, namely the prevention of crime, cannot be fully 
achieved. 
 
The approach to alternative searches for imprisonment that departs from the urgency of the 
formulation of social justice, must be kept critical and realistic, because there is indeed a function 
of criminal law that is impossible to be eliminated only by an alternative imprisonment / social 
crime. The main thing is the existence of harmony, harmony and balance in the alternative use 
of imprisonment in accordance with the objectives of punishment. The development of criminal 



Proceeding of International Conference: 3rd SHIELD, 2018, pp. 285-291 
 

 

288 

 

and criminal objectives is no longer only focused on efforts to narrate, but has led to efforts to 
improve in a more humane and socially based direction. 
 
The social justice model has the potential to have advantages when viewed in terms of people 
/ communities subject to social crimes, among others, as follows: 

1. Will provide an opportunity for the convicted person to improve himself / herself in 
the community, as long as the welfare of the convicted person in this case is considered 
as more important than the risk that may be suffered by the community, if the convict 
is released in the community. In order to provide this opportunity, the most important 
requirement is the mental health of the convicted person. 

2. Enable convicts to continue their daily habits as human beings, in accordance with the 
values that exist in society. 

3. Will prevent the stigma caused by criminal deprivation of independence. 

 
Then the benefits from the community side in a broad view are: 

1. In determining whether a social criminal or imprisonment must be imposed, one of the 
main considerations is how far the basic elements of people's lives benefit from the 
provision of social crime. This can be observed from the participation of convicts in 
jobs that would economically benefit community life. Likewise the participation of 
convicts in family life is something that is very valuable from the point of view of society. 

2. Financially, social crime which is a coaching outside the institution will be cheaper 
compared to coaching within the institution. 

3. When viewed from the aspect of social criminal implementers, the advantage is that with 
social crimes implied outside the institution, social criminal executing officers can use 
all existing facilities in the community to carry out rehabilitation of social prisoners. This 
facility can be in the form of coaching assistance from the local community, government 
or private employment field procurement services, and so on. 

 
When related to the view of the importance of social crime as one of the chains of criminal law 
implementation, what must be abolished in this case is the impression that non-custodial crime 
is an attitude of generosity, forgiveness, or release, because within the framework of the cause 
to neutralize these causes, the supervisory role in coaching outside the institution becomes a 
dynamic condition to solve problems. 
 
From the explanation above, if the alternative imprisonment in the form of social punishment 
is implied not only for the sake of the perpetrator of the crime, but also for the benefit of society 
and the State. Apart from being able to reduce the costs incurred by the community, it also 
reduces the losses caused by imprisonment, especially in the form of disturbances to social life 
which normally would increase the difficulty of prisoners in adjusting to the community and 
their families and often increasing the likelihood of recidivism. 

 
2. Construction of Indonesian Criminal Laws Based on Socio Legal as an Effort to Reform 
Criminal Law. 

 
The current criminal system in Indonesia only relies on the nature of punishment, without 
paying attention to how it can change the perpetrator in this case the person dealing with the 
law can be better in the future. Therefore, it is necessary to have a social justice system for 
people who are dealing with the law, which of course there are general and special conditions 
and do not conflict with the laws and regulations, moral norms and values.  
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Actually, in the current Indonesian Criminal Code, there are provisions concerning alternative 
means of imprisonment that are non-custodial in nature, namely the existence of conditional 
crimes stipulated in Article 14 a-f. In the provisions of Article 14 a of the Criminal Code outline 
states that against a defendant who will be sentenced to less than 1 (one) year imprisonment, 
confinement is not a substitute for fines and penalties that cannot be paid by the convict can be 
replaced with conditional criminal. Therefore, the perpetrators of criminal acts / defendants 
have been convicted of a certain crime, the implementation of which has been conditionally 
postponed, so that there has been a process of stigmatization of the perpetrators of criminal 
acts through a judge's decision delivered in a public hearing. 
 
According to the author, the stigmatization encourages the possibility of the perpetrator 
becoming pessimistic in living the future of his life because he feels insulted and isolated from 
the community, so that he feels frustrated and in the next stage has the potential to repeat the 
crime again. Thus, conditional crimes as an alternative to imprisonment in the current Criminal 
Code are still ineffective because they have not provided protection for individuals / 
perpetrators of crimes. 
 
The legal construction of a social based criminal justice system can be applied if the perpetrator 
of a crime with certain criteria is decided to be returned to the community in a good social 
environment with supervision, assistance, support and guidance from the supervisory officer to 
be a good and useful human being. The perpetrators of these crimes were not placed in an 
institution commonly known as a prison where it turned out that based on many studies the 
impact was very conducive to the emergence of recidivism. 
 
The foregoing can be interpreted that there are benefits with the release of the perpetrator into 
the community to give him the opportunity to improve himself with the terms and conditions 
placed on institutions, social-based jobs that are expected to make him a good and useful person 
back. According to the author, the perpetrators of crimes that are subjected to social crimes 
must be determined during the period of supervision, in which within the period of supervision, 
the offender is burdened with several requirements that must be obeyed and followed. 
Consequences of non-compliance with the aforementioned requirements for the offender can 
be made a change / stipulation of heavier new requirements by extending the period of 
supervision, or even recommended by supervisory officials to be presented before a criminal 
court and revoke the social criminality that has been given by imposing imprisonment. 
 
The requirements that accompany the existence of this type of social criminality must take the 
form of general conditions and special conditions. General conditions are absolute where the 
convicted person is obliged during his period of freedom both in social institutions and in social 
work, within a certain period of time not to commit criminal acts again. There is a special 
prevention / prevention effect on the offender by placing himself in the institutions and 
employment that are determined and in his supervision not to return to anti-social activities, 
and to prioritize the application of the obligation to report every day on the results of activities 
carried out by the perpetrator of the crime. With the existence of these general conditions, it is 
clearly directed to prevent, reduce or control criminal acts which are the first major aspects of 
the purpose of criminal action to provide protection to the community. 
 
Furthermore, it is related to special conditions, even though they are fictitious / hopeful, 
material that can be specified as a special condition is related to things to be done or not done 
by the condemned person. One of the things that can be used as material for this special 
requirement is the obligation of the convicted person to provide compensation or compensation 
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to the victim due to the actions he has committed. Such requirements are held in an effort to 
restore balance in society which is included in the aspect of the objective of punishment in the 
form of providing protection to the community. 

 
In social justice this must be set individually, where everything is adjusted to the needs 
and approval of the perpetrator concerned. All of this is determined in order to help the 
convicted person / offender to become a person who is able to become a good and 
useful member of the community with the help and guidance of supervisory officials 
and the community. Judging from the main aspects of the purpose of the conviction 
clearly this leads to efforts to improve the personal self of the perpetrator as a 
manifestation of the purpose of providing protection to individuals as perpetrators of 
crime 
7. CONCLUSIONS AND RECOMMENDATION 
CONCLUSIONS 

1. The urgency of formulating a socio legal social justice system is one of the constructive 
efforts to replace imprisonment which in its development has had a negative effect on 
the interests of the convicted person and the interests of the community, as well as 
reaping many criticisms such as the incompetence of the current Penal Institution in 
implementing its functions and duties to provide deterrent effect on inmates, as well as 
having an impact on waste on State expenditures. In addition to protecting the individual 
interests of the convicted person and the interests of the community which is the 
direction of modern criminal objectives that uphold social values. 

2. The construction of Indonesian socio-legal punishment law as an effort to reform 
criminal law can be implemented by: 1) Formulating and designing social crimes as one 
of the main types of crimes in the criminal system in Indonesia; 2) Preparing new 
devices in the special criminal justice system outside Penitentiary which is expected to 
synergize with each other in fostering the perpetrators of crime and 3) the formulation 
of the stipulation of the conditions for the imposition of social crimes must be 
imperative. Thus, the importance of these requirements as guidance for the 
perpetrators of crime and the protection of the interests of the community / victims in 
the application of social crimes can be more accommodated and balanced. 
 

 
RECOMMENDATION 

 
This scientific paper is expected to provide input to legislators and law enforcement officials in 
the form of suggestions or recommendations regarding constructive social punishment, and to 
avoid the impression that this social criminal act is a softening of the perpetrators of crime, then 
the provisions regarding the conditions for the imposition of social crimes are formulated in an 
editorial that is imperative. This is also done when considering the importance of these 
requirements as guidance for perpetrators of criminal acts and protection of the interests of the 
community / victims in the application of criminal supervision, which means that there is 
protection for the community and protection of perpetrators of crime. 
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