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ABSTRACT: Long before Indonesia became a country, people throughout the archipelago had 
managed and protected their ancestral territories using their own unique legal and governance 
systems. But now in Indonesia, the rights of most indigenous peoples over their ancestral territo-
ries are still not recognized. Up to now, around 70% of Indonesia's land is claimed by the state 
as a state forest area. Indonesia still uses colonial principles, the principle says that customary 
territories, people's lands, when they are declared as state forests or state land, the people lose 
their rights. The concept of state forest or state land is continued by post-colonial government. 
Indonesia's land use policy favored companies more than the community. The local spatial plan 
is intended to continue the massive expansion of plantations and mining. Millions of hectares 
of Indonesia's forests have been destroyed, and thousands of land conflicts continue. There was 
a long campaign to demand recognition of the rights of indigenous peoples over their customary 
territories. Correspondingly, awareness of the risks of increasing agrarian conflict also grows. 
Both of these things begin to change the situation. In the Constitutional Court Decision 
Number 35/PUU-X/2012, it can also mean that customary forest is no longer a state forest. 
But the implementation is still not evenly distributed. As experienced by the Knasaimos tribe, 
the government of West Papua Province gave permission for village forest management to the 
Knasaimos tribe. Village forest management permits are indeed good for indigenous people in 
forest management, but the duration is only temporary. Even so, until now the Knasaimos tribe 
continues to strive to obtain their customary forests in their entirety. 
 
Keywords: Analysis, Constitutional Court Decision Number 35/PUU-X/2012, Village Forest, Knasaimos, 

Papua. 
 
 
1. INTRODUCTION 

 
On May 16, 2013, which was about 5 years ago, the Constitutional Court of the Republic of 
Indonesia read out a decision on a Judicial Review of Law Number 41 of 1999 on the concerning 
Forestry submitted by the Indigenous Peoples Alliance of the Archipelago (AMAN) and 2 (two) 
communities other. In Decision Number 35/PUU-X/20121, The Constitutional Court affirms 
that customary forests are forests that are in indigenous territories. Hope and enthusiasm of 
indigenous peoples throughout the archipelago began to live again when the verdict was read 
out. Customary law communities throughout Indonesia welcome the decision of the Constitu-
tional Court, because the state recognizes and protects the customary forests in Indonesia. Some 
of them began to post writings that contained their expressions in the form of writing “Custom-
ary forests are not state forests anymore”, with the hope that no more land rights would exploit 

                                                         

 1  Decision of the Constitutional Court Number 35 / PUU-X / 2012 in the case of Testing of Law 

Number 41 of 1999 on the concerning Forestry against the 1945 Constitution of the Republic of Indonesia. 
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their customary territories. Indigenous peoples begin movements to rehabilitate indigenous ter-
ritories that have been damaged by the activities of forest management license holders from the 
country. 
 
It has been several months since the Constitutional Court Decision Number 35/PUU-X/2012 
was read by the Constitutional Court, the state's narrative on the recognition and protection of 
customary forests began to disappear. It is not seen the seriousness of the state to take concrete 
steps in implementing the Constitutional Court Decision. Circular Letter Minister of Forestry 
Number SE.1/Menhut-II/2013 on the concerning Constitutional Court Decision Number 
35/PUU-X/2012 addressed to Governors, Regents/Mayors and Heads of Forestry Services 
throughout Indonesia, affirming that the stipulation for customary forest areas remains be with 
the Minister of Forestry. The circular requires the stipulation of a legal instrument for regional 
regulations for the determination of customary forest cassates by the Minister of Forestry. Based 
on this fact, it is estimated that the inauguration of customary forests will take a long process.2 
Meanwhile, on the other hand, events that took place on the ground were still a lot of violations. 
The government seems to close one eye to this problem. The process of releasing and 
converting forest areas for industrial purposes which gradually erodes customary forests, is still 
widely practiced. So that justice is no longer in favor of indigenous peoples, but rather in favor 
of companies that generate profits for the state. 
 
Customary law communities are essentially the owners of full rights to their customary lands, 
customary territories, and natural resources, including customary forests. Recognition of the 
rights of indigenous is also regulated in Article 18B paragraph (2) of the 1945 Constitution of 
the Republic of Indonesia, that the state recognizes and respects customary law communities 
and their customary rights as long as the customary law community is still alive with the principle 
the principles of the Unitary Republic of Indonesia.3 With the recognition of indigenous peoples 
in the Indonesian constitution, the debate on customary rights or the rights of customary 
communities should be completed. But in reality, there is legal politics which harms indigenous 
law communities, which causes territorial disputes everywhere. As experienced by the 
Knasaimos in Papua. 
 
The Knasaimos community has a dilemma in living their lives, because their customary forest 
areas are not absolutely owned by them, but must get permission from the government to 
manage forests that have been occupied for generations by their ancestors. The permit granted 
by the government to the Knasaimos Tribe is a village forest management permit, which is a 
temporary forest management permit. Although it is clear that the Constitutional Court ruling 
Number 35/PUU-X/2012 confirms that Customary forests are not state forests anymore, 
customary law communities still have to obtain permission from the government to be able to 
manage forests. Based on the background above, the issues to be discussed are how the 
Knasaimos Tribe attempts to protect their customary territories in Papua with village forest 
management permits.  

 
2. LITERATURE REVIEW AND HYPOTHESIS DEVELOPMENT 

 

An explanation of the customary rights map in this paper, using the generation of human rights 
theory. Theory helps describe how the state must take steps to protect human rights in in-

                                                         

 2  https://www.change.org/p/kepada-pemerintah-indonesia-segera-laksanakan-putusan-mk-no-35-puu-

x-2012-dan-sahkan-ruu-masyarakat-adat, accessed on 10 October 2018. 

 3  The 1945 Constitution of the Republic of Indonesia. 
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digenous law communities. The use of the term "generation" aims to refer to the substance and 
scope of rights that are focused on a certain period of time.4 First generation human rights relate 
to freedom to represent civil and political rights, namely classic human rights. These rights are 
often referred to as negative rights. But that does not mean related to bad values, but refers to 
the absence of interference with individual rights and freedoms. Second generation human 
rights emphasize equality in protection for economic, social and cultural rights (Ekosob). The 
emergence of this right cannot be separated from the demand that the state provide fulfillment 
to the basic needs of everyone. Third generation human rights relate to brotherhood rights, 
which relate to the right of solidarity or mutual rights. The emergence of this model right cannot 
be separated from the demands of developing countries. Returning to the rights of indigenous 
peoples over customary forests, seeing their conditions, the right to customary forests can be 
categorized as part of the rights of the second and third generation at the same time.5 

 
3. RESEARCH METHODS  

 

The research method used in this paper is a normative juridical research method. The data used 
are primary data and secondary data from relevant laws, books, and research journals. Data 
analysis used is qualitative data analysis. This type of research is descriptive analytical research 
that seeks to describe and describe the implementation of the Constitutional Court Decision 
Number 35/PUU-X/2012 and its relation to the granting of Village Forest management permits 
to indigenous  people of the Knasaimos tribe in Papua. 
 
4. DISCUSSIONS AND ANALYSIS OF RESULTS 

 

A. Constitutional Court Decision Number 35/PUU-X/2012 
The presence of the Indigenous Peoples Alliance of the Archipelago (AMAN) was closely 
related to the socio-political conditions during the Indonesian government led by President 
Abdurahman Wahid (Gus Dur). The forerunner of the customary law community movement 
began to emerge around the 1980s, which was a part of environmental activists and human 
rights. The definition of customary law community itself is taken as a symbol of the political 
movement having a diverse understanding. At the AMAN I Congress in 1999, the terminology 
of indigenous law was defined as communities that lived according to ancestral origins in a 
traditional territory, which had sovereignty over land and natural resources, socio-culture, 
governed by customary law and institutions their respective customs.6 
 
AMAN and two other indigenous communities, Kasepuhan Cisitu and Kanegerian Kuntu, filed 
a judicial review of the Law No. 41 of 1999 on the concerning Forestry on the 1945 Constitution 
of the Republic of Indonesia. Constitutional Court Decision Number 35/PUU-X/2012 grant 
some requests. Constitutional Court ruling is like a revolution for indigenous law communities, 
because this decision breaks the deadlock that occurred to them, because the clause concerning 
customary forests as part of state forests has been determined by law before Law No. 41 of 
1999, namely Law Number 5 of 1967 on the concerning Basic Forestry Provisions. By main-

                                                         

 4  See in Knut D. Asplund, et al, Hukum Hak Asasi Manusia, (Yogyakarta: PUSHAM UII, 2008), p. 

15. 

 5  Faiq Tobroni, “Menguatkan Hak Masyarakat Adat atas Hutan Adat (Study of Constitutional Court 

Decision Number 35 / PUU-X / 2012)”, Jurnal Konstitusi, Volume 10, Number 3, September 2013, pp. 466-

467. 

 6  Idham Arsyad, et al, “Analisis Aktor dalam Pembentukan Kebijakan Pengakuan Masyarakat 

Hukum Adat Pasca Putusan MK 35 (Study of the Role of AMAN and its Network in Encouraging Recognition 

of Customary Law Communities Through the Village Law and the RUU PPMHA)”, Sodality: Jurnal Sosiologi 

Pedesaan, Desember 2016, pp. 224-232, (West Java: Bogor Agricultural Institute, 2016), p. 227. 
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taining this clause in Law No. 41 of 1999, shows that the government does have an interest in 
not releasing customary forests. Second, regulatory norms on natural resources show the 
tendency that customary law and customary rights are increasingly marginalized. If previously 
recognized as a legal dualism (recognizing customary law and national law), what is currently 
being done is legal unification (legal uniformity). This problem for decades seems to have been 
abolished by the decision of the Constitutional Court. 
 
The implication of the decision is very influential on the aspects of customary forests, where 
millions of hectares of customary forests that were claimed to be state forests have now been 
recognized, and can be managed by customary communities living in the area. The juridical 
implications of the decision are by changing several words and phrases in the articles in the body 
of Law Number 41 of 19997, among them: 
 

Article Before the Verdict After the Verdict Note 

Article 1 number 6 Customary forests are 
state forests within the 
territory of customary 
law communities. 

Customary forests are 
forests that are within 
the territory of cus-
tomary law commu-
nities. 

The word "state" is 
considered to be 
contrary to the con-
stitution. 

Article 4 paragraph 
(3) 

Forest control by the 
state continues to pay 
attention to customary 
law, as long as in reality 

it still exists and its 
existence is recognized, 
and does not conflict 
with social interests. 

Forest control by the 
state continues to treat 
the rights of indigenous 
peoples, as long as they 
are alive and in 
accordance with the 
development of society 
and the principles of 
the Unitary State of the 
Republic of Indonesia 
regulated in the Law. 

Conditional consti-
tutionality. 

Article 5 paragraph 
(1) 

Forests based on their 
status consist of: 
State forests, and forest 
rights. 

Forests based on their 
status consist of: State 
forest, and Private 
forest. 

Customary forests are 
part of the rights 
forest. This article is 
stated to be contrary 
to the constitution, 
and Ultra Petita from 
the Constitutional 
Court Judge (ultra 
petita is set in Het 
Herziene Indonesisch 
Reglement (HIR). 

Article 5 paragraph 
(2) 

State forests as referred 
to in paragraph (1) 
letter a, can be in the 
form of customary 
forests. 

State forests as referred 
to in paragraph (1) 
letter a, do not include 
customary forests. 

The verdict is wrongly 
written because it was 
included as a 
consideration of 
Article 5 paragraph 
(1), Article 5 para-
graph (2), and its 
provisions are con-
ditional constitution-
ality. 

                                                         

 7 Law Number 41 of 1999 on the concerning Forestry. 



Proceeding of International Conference: 3rd SHIELD, 2018, pp. 276-284 
 

 

280 

 

Article 5 paragraph 
(3) 

The government sets 
the status 
forest as intended 
in paragraph (1) and 
paragraph (2); and 
customary forests are 
established throughout 
according to reality 
customary law com-
munity 
concerned still exists 
and 
its existence is recog-
nized. 

The government sets 
the status 
forest as referred to 
paragraph (1); and 
customary forests are 
established 
as long as in reality 
customary law com-
munity 
concerned still exists 
and is recognized 
its existence. 

Phrase "and paragraph 
(2)" 
contrary to the con-
stitution, it was 
abolished.8 

 
The Constitutional Court said, there must be a difference in the treatment of state forests and 
customary forests, so that a regulation on the relationship between the right to control the state 
and state forests is needed, and the right to control the state against customary forests. Against 
state forests, the state has full authority to regulate the designation, utilization and legal relations 
that occur in state forest areas. Regarding customary forests, the authority of the state is limited 
to the extent to which the contents of authority are included in customary forests. Customary 
forests are within the scope of customary rights in one area of customary law communities. 
Customary law communities have the right to open their ulayat forests, with the aim of being 
controlled and cultivated by their land for the fulfillment of their personal and family needs. So, 
it is impossible for the rights of indigenous peoples to be abolished or frozen as long as they 
fulfill the conditions within the scope of the understanding of the customary law community 
unit as referred to in Article 18B paragraph (2) of the 1945 Constitution. 
 
Therefore, based on the status of the forest, it is divided into two types, namely state forest and 
rights forest. The forest rights are distinguished between customary forests (ulayat rights) and 
individual forests/legal entities. These three forest status at the highest level are entirely 
controlled by the state. After establishing a distinction between state forest and private forest, 
it is not possible for forest rights to be within the state forest area. Or otherwise the state forest 
in the forest area of rights as stated in Article 5 paragraph (2) and customary rights forest in the 
state forest. Customary law community welcomes the decision of the Constitutional Court 
Number 35/PUU-X/2012, because with such a decision the customary law community can 
regain its rights guaranteed by the constitution. Forest management is in the customary law 
community, this encourages the real reconciliation process. However, with the existence of the 
Constitutional Court's ruling, it is not the customary law community's right to manage their 
forests without any limitations from the government. Therefore, the government is expected to 
immediately follow up on the Constitutional Court's decision by making laws and regulations 
on customary forest management as well as mapping it. 
 
The government cannot just leave its hands with this decision, even though the stipulation of 
customary forests is no longer a state forest, namely by ensuring that the ecological functions 
of customary forests are maintained. If the government does not immediately issue provisions 
governing the management and mapping of customary forests, new issues and disputes will 
arise. Because, the Constitutional Court only returns the existence of customary forests in 
accordance with the 1945 Constitution, not making new regulations. Without the rules of 

                                                         

 8  Erwin Dwi Kristianto, Undang-undang Republik Indonesia Nomor 41 Tahun 1999 tentang 

Kehutanan Paska Putusan-Putusan Mahkamah Konstitusi, (Jakarta: HuMa, 2014), pp. 21-24. 
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customary forests, their status is still indistinguishable, which are customary forests and which 
are not. In the Ministry of Forestry data there is also no map that confirms which areas are 
included in customary forests. Previously, the applicants for the judicial review assessed the 
Forestry Law as a state tool to take over the forest rights of customary law communities in 
managing forests which were then converted into state forests. On behalf of the state, customary 
forests are sold/handed over to capital owners to be exploited without regard to local rights and 
wisdom as well as consultation with indigenous law communities in the region. Not infrequently 
this sparked conflicts between indigenous peoples with new managers of their customary 
forests. Therefore, they asked the Constitutional Court to amend and cancel several articles in 
the Forestry Law because it contradicts Article 18B paragraph (2), Article 28D paragraph (1), 
Article 28G paragraph (1), Article 28I paragraph (3) of the Constitution 1945.9 

 
B. The Efforts of the Knasaimos in Protecting Their Customary Territories 
 
Sira and Manggroholo villages, inhabited by the Knasaimos tribe, are examples of the struggle 
of the community to fight for forest management rights. The customary law community in 
South Sorong, West Papua has already been given the right to manage the village forest, but is 
still struggling to change the status of the forest to become a customary forest. The legal basis 
for village forests is Law Number 41 of 1999 on the concerning Forestry, Government 
Regulation Number 3 of 2008 on the concerning Amendments to Government Regulation 
Number 6 of 2007 on the concerning Forest Management and Preparation of Forest 
Management Plans, as well as Forest Utilization, and Regulation of Minister of Forestry Number 
83 of 2016 on Social Forestry, elaborates the objectives, processes and institutional 
arrangements for village forest governance. Village Forest is a state forest that is managed by 
the village and utilized for village welfare. Village Forest Management Rights (HPHD) are 
management rights in protected forest and production forest areas granted to village institutions. 
The duration of the village forest permit is 35 years. When permits are granted, HHBK (non-
timber forest products) and other environmental services, such as ecotourism can be utilized 
from village forests in protected forest areas, but timber harvesting is also permitted only in 
production forest areas.10 
 
According to the Forestry Minister's Regulation Number P.49/Memhut-II/Year 2008 on the 
concerning Village Forests 11, Article 2 paragraph (1) and (2) concerning the implementation of 
"Village Forest" there are two objectives, namely: 

a. To provide access to local communities through village institutions in utilizing forest re-
sources sustainably; 

b.  To improve the welfare of local communities in a sustainable manner. 
 
These two verses clearly prioritize local communities as subjects that need to be considered in 
the development of village forests, by taking into account the accessibility aspects and welfare 
aspects. The definition of the village here is associated with villages in the provinces of Papua 
and West Papua which are nuanced by local customs, under the influence of traditional leaders 
and adat institutions, although the structure and equipment are national. At the conceptual level, 
there have been multiple interpretations of village forests, because village forests are also linked 

                                                         

 9  https://www.hukumonline.com/berita/baca/lt5194c9568b9f7/mk-tegaskan-hutan-adat-bukan-milik-

negara, accessed on 10 October 2018. 

 10  Banjade, M.R., et al, Reformasi tenurial hutan di Indonesia: Kapan? Apa? Mengapa?, (Bogor: 

CIFOR, 2017), p. 5. 

 11  Forestry Minister's Regulation Number P.49/Memhut-II/Year 2008 on the concerning Village 

Forests. 
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to aspects of the region, whose implementation needs to be consulted with the village apparatus. 
This nuance is purely translated and defined from the national level, without consultation with 
indigenous Papuans. Village forest uncertainty potential is also related to the aspect of the status 
of land/forest, which is included in certain village areas and is managed by certain village com-
munities.12 
 
The people of Sira Village and Manggroholo have obtained village forest management permits 
from the government since March 2018. The two villages passed a process that was long enough 
to obtain village forest management permits, namely since 2006. After eight years ago, it was 
only possible to obtain a Decree on Establishing Work Areas (SK PAK) from the Ministry of 
Environment and Forestry of the Republic of Indonesia. For two years they also proposed to 
the Governor of West Papua to get a Decree on Village Forest Management Rights (HPHD). 
Merbau trees are often processed to make houses by the local community. The people of Sira 
Village finally have the right to manage the forest area of 1,850 hectares, while the Manggroholo 
village community covers 1,695 hectares. Of 81,446 hectares of land area of Knasaimos, only 
around 3,500 hectares were granted village management permits. Even though they have ob-
tained permission from the village forest management, the final goal of the Knasaimos commu-
nity is customary forest. Especially because the village forest is temporary in nature, which lasts 
for 35 years, the customary forest is the most appropriate choice for the Knasaimos community. 
The Knasaimos community plan is to secure their forests with village forest management per-
mits. When the village forest management permit has been running for 25 years, they will begin 
to try to change the status of the Knasaimos tribe, especially Sira and Manggroholo, to the 
customary forest. Their priority is to secure 81,446 hectares so that they are not intervened by 
other permits, such as oil palm companies.13 
 
C. Village Forest Management Permit for the Knasaimos Tribe 
 
Village forest is a government program that gives management rights to the community in a 
limited period, but does not give the community ownership rights. The community must submit 
an application to the government to obtain temporary management rights. Customary law 
communities currently use usufructuary rights, while those who have power over the forest are 
the government or the state. Some people feel that community concessions such as village 
forests are a step towards increasing community rights. But many feel that the rights of 
management are not enough. They want customary forests to become property rights, because 
the village forest program only gives management rights for 35 years. Community concessions 
are clearly a step backwards, customary forests for them are not state forests, no matter the 
government scheme intended to defend state forests against customary forests, it must be 
rejected. According to them, when the Constitutional Court's decision came out, the discussion 
about the village forest had to be stopped. 
 
The Government of the Province of West Papua gives permission for village forest management 
to the Knasaimos Tribe. This indigenous tribe lives in Manggraholo and Sira villages, Seremuk 
sub-district, South Sorong regency. The Knasaimos tribe obtained the rights from the village 
management permit to manage the 3,545 hectare village forest. The community can decide to 
manage the forest itself. One of the things they can do is reject the development of oil palm 
plantations, which will greatly help protect their customary territories. So far, around 80,000 

                                                         

 12  Herman Hidayat, Pengelolaan Hutan Lestari: Partisipasi, Kolaborasi dan Konflik, (Jakarta: 

Yayasan Pustaka Obor Indonesia, 2015), pp. 97-98. 

 13 https://tekno.tempo.co/read/1070375/suku-knasaimos-perjuangkan-hutan-adat-bendung-laju-

kelapa-sawit, accessed on 9 October 2018. 
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hectares of forest land in the Knasaimos area have been threatened by illegal loggers and the 
development of oil palm plantations. Therefore, the Knasaimos people want to expand forestry 
management to all their customary territories. For future developments, they hope to get 
support, especially for increasing forest areas in their area. Obtaining rights to forests in the 
region itself has become a key in community-based forest management. Customary law 
communities must fulfill the conditions to be recognized as a customary law community. The 
community must have leaders, territories, laws and indigenous communities (referring to Article 
3 of the UUPA and Article 67 paragraph (1) of Law Number 41 of 1999 on the concerning 
Forestry).14 It is important to maintain development in harmony with economic balance and 
environmental balance.15 

 
5. CONCLUSIONS 

 
Constitutional Court Decision Number 35/PUU-X/2012 granted part of the judicial petition 
filed by AMAN, Kasepuhan Cisitu and Kanegerian Kuntu, cases of Law No. 41 of 1999 on the 
concerning Forestry against the 1945 Constitution of the Republic of Indonesia. the decision, 
the Constitutional Court affirmed that customary forests are forests that are in indigenous 
territories. But in its implementation, throughout 2012 to 2018 there are still many customary 
forests that cannot yet be fully owned by local customary law communities. Instead they are 
given village forest management rights, which are regulated in the Forestry Minister's Regulation 
Number: P.49/Menhut-Ii/2008 on the concerning Village Forests. 
 
As experienced by the Knasaimos in Papua who were given the right to manage the village 
forest. Village forest is a government scheme that gives management rights to the community 
within a limited period of 35 years, but does not give the community ownership rights. Even 
the community must submit an application to the government to obtain the temporary manage-
ment rights. The Government of the Province of West Papua gives permission for village forest 
management to the Knasaimos Tribe. One of the things that the Knasaimos community can do 
with the village forest management rights is to refuse the development of oil palm plantations 
in their customary territories. To overcome overlapping laws and regulations, the government 
should immediately make regulations that are lean and effective, to recognize and protect cus-
tomary communities customary forests. Because the constitution has regulated the recognition 
and protection of indigenous peoples in Article 18B paragraph (2). Talking about the territorial 
dispute between state forest and customary forest should have stopped. 
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 14  Law Number 5 of 1960 on the concerning Basic Agrarian Principles. 

 15 https://tekno.tempo.co/read/1069329/pemprov-beri-izin-pengelolaan-hutan-desa-ke-suku-
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