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ABSTRACT: After reformation,  responsive law development strategies are put forward 
because responsive law products reflect justice. In the process of making the products,  they 
provide a large role for social groups and individuals in society. It was motivated by the fact that 
in the 1945 Constitution of the Republic of Indonesia both before and after it was amended in 
order to create the Pancasila democratic state. The problem in this paper is what are the 
dilemmas in the development of law in the era of transition to democracy after Indonesia's 
reform? Writing method uses a normative juridical approach. The development of national law 
is one of the important fields of development, requiring intensive attention and treatment as in 
other fields. The Law development  dilemma in the era of post-reform democracy in Indonesia 
includes amendments to the 1945 Constitution of the Republic of Indonesia, the 
implementation of democracy which led to conflicts due to public reaction, lack of political 
knowledge among the comunity, economic crisis, corruption, law enforcement issues, judicial 
mafia, brokerage cases bribery, by itself, will worsen the community's assessment toward the 
law. Although the democratic system is one of the characteristics of the soul’s Indonesian nation 
as contained in the 4th principle of Pancasila, in accordance with the personality of the 
Indonesian Nation characterized by a family principle. It is recommended that the development 
of law be more concerned with political education, aspirations, and the needs of the community, 
so that the implementation of democracy can be effective in accordance with the ideals of the 
Indonesian Nation. 
 

Keywords: Dilemma, Law development , Democracy, Reformation 
 
 
 
1. INTRODUCTION 
 
Law development  has a double meaning. First, it can be interpreted as an attempt to renew 
positive law itself, so that it is in accordance with the need to serve the community at the latest 
level of development, an understanding that is usually referred to as modernization of law. 
Second, it can also be interpreted as an attempt to function the law in the period of development, 
that is by participating in making social changes as needed by a developing community.1 The 
opinions above are in line with the opinions expressed by both Barda Nawawi Arief and Arief 
Hidayat, that Law development  can be seen from two sides,  from the side of  the making 
procees (Law reform / law making) and the implementation side or law enforcement that is 
adjusted to the values of Pancasila as the basis for the development of the National Legal System 
(SISKUMNAS) and National Law development  (BANGKUMNAS).2 
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Indonesia is idealized and dreamed of by the founding father as a state of law (Rechtsstaat / 
The rule of Law). The 1945 Constitution in Article 1 paragraph (3) affirms that "the State of 
Indonesia is a state of law"3 but so far it has never been formulated comprehensively, there are 
only sectoral Law developments.4 The Changes in the Indonesian constitutional system through 
the amendment of the 1945 Constitution of the Republic of Indonesia, starting from the 
demand for the importance of democratic constitutional government. The thing that has been 
mandated in the amendment is a number of significant changes in state management that have 
an impact on various fields of Law development  in Indonesia. Development in the field of law 
is formed, conceptualized, applied and institutionalized in a political process5. 
Starting from the conception that development will lead to social change that will give birth to 
progress with differences, then the goal of Law development  is directed at several main things, 
such as:6 

 

a. Legal  development as an instrument to form and regulate  the administration of the 
state and government and democratic society. In other words, law is a democratic 
instrument;  

b. b. Law development   as an instrument for administering the state and government and 
society based on law. Law must not be a tool of power; 

c. Legal  Development as an instrument of community empowerment in the political, 
economic, social and cultural fields; 

d. Law development  as an instrument to create public welfare according to the basis of 
social justice. 

 
Law development  before the amendment to the 1945 Constitution uses more orthodox Law 
development  strategies, in which the role of state and parliamentary institutions is very 
dominant in determining the direction of it in society, As a result of that, the law produced is 
positivist-instrumentalist laws, law becomes a powerful tool for implementation of the ideology 
of groups and state programs or can also be called law as a tool to express the policies of the 
authorities. 
 
After reformation responsive law development strategies are put forward because responsive 
law products reflect justice and meet community expectations. In the process of making the 
products, it provides a large role and full participation of social groups and individuals in the 
community, in terms of responsive law interpretation provides very little opportunity for the 
government to make its own interpretation through various implementing regulations and 
opportunities exist only for matters of a technical. This paper focuses on the dilemma in Law 
development  in the era of post-reform democracy in Indonesia, this is motivated by the fact 
that in the 1945 Constitution of the Republic of Indonesia both before  and after it was amended 
to realize a Pancasila democracy 
 
Based on the description of the background above, the problems in this paper are what are the 
dilemmas in the development of law in the era of transition to democracy after Indonesia's 
reform? 
 
 
2. DISCUSSION 
 
Law development  in the Transition Era Towards Indonesian Post-Reformation 
Democracy 
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In connection with Law development  of law, the opinions of Prof. Muchtar Kusumaatmadja, 
that the law must be placed ahead and bring the direction of change in society to be more 
modern or better than before. But Muchtar did not explain further where the development of 
national law will be realized and what Indonesian society will be realized with the role of law 
like that. 
 
In connection with the construction of this law, there are 4 (four) things that need to be 
considered, namely: 

a. The problem of neutral re-actualization of law (constitution) originating from local law 
(customary law and Islamic law) and which comes from recognized international law, 
into the national legal system; 

b. The problem of institutional structuring of legal apparatus that has not met the standard 
of fair law principles (due process of law). 

c. Community empowerment that has not been fully optimized through legislation or 
through informal media such as authoritative local leaders. Community empowerment 
has not yet brought a change to a process of forming a responsive law culture. In fact it 
seems that community empowerment leads to anarchist culture and anti-government 
solely. 

d. Empowerment of the bureaucracy is still limited to the interests of mere power; 
bureaucracy is not become a symbol of compliance with the law but still highlights the 
symbol of power. Empowerment of bureaucracy (beaureaucratic engineering) should be 
carried out in parallel with community empowerment (social engineering). It is only in 
this way that the function and role of law are not merely social engineering but also a 
means for "social and customs management". It is a Law development  model that 
Mochtar Kusumaatmadja refers to as volume II of the National Law Development 
model. The model will bring change and progress in the life of the nation and state 
because the legal additives that are built are not only to changes in attitudes and behavior 
of society but to changes  attitudes and behavior of state administrators in parallel. 
Changes in attitudes and behavior of state administrators will in turn have an impact on 
changes in attitudes and behavior of society as a whole. The attitude and behavior of 
state administrators are examples and role models for the attitudes and behavior of the 
wider community. 

 
Likewise, Satya Arinanto stated that the main problems in the development of national law are 
as follows: (1) renewing or replacing legal regulations from the colonial period that are still valid 
through the Transitional Rules of the 1945 Constitution; and (2) creating new laws that are 
wholly sourced from Pancasila and the 1945 Constitution (including changes), in accordance 
with the demands and development of the community at the local, national, regional and 
international levels in the era of globalization. 
 
To realize the law objectives above, the Presidential regulation stipulates various development 
programs which cover 5 (five) things as follows: 

1. Legal planning program; 
2. Legal formation program; 
3. Program to improve the performance of judicial institutions and other law enforcement 

agencies; 
4.    Program to improve the quality of the legal profession; 
5. Program to increase law and human rights awareness. 
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In the 2005-2025 National Long-Term Development Plan, the directions, stages and priorities 
of Law development  are directed, among others, on aspects of legal and bureaucratic reform. 
Furthermore, it is stated that Law development  is directed towards the realization of an effective 
national legal system based on Pancasila and the 1945 Constitution which includes the 
construction of legal material,  structures including legal apparatus, legal facilities and 
infrastructure; the realization of a society that has legal awareness and culture; and the creation 
of a just and democratic society.  
 
It is also emphasized that Law development  is carried out through legal reform while taking 
into account the plurality of prevailing legal structures and the influence of globalization as an 
effort to improve legal certainty and protection, law and human rights enforcement, legal 
awareness, and legal services which have justice and truth, order and welfare in the context of 
an orderly state administration so that the implementation of national development will be more 
smoothly. Based on the description above, Law development  must be carried out carefully and 
not be reactive to problems in society because law and law enforcement are not assigned as 
"firefighters". Laws must be built not to blame the past but to build a better future by taking 
lessons from the past. 
 
The law should have a minimum radius of viewing distance in the next ten years. For that 
purpose, policy makers in this country, especially lawmakers, must be pioneered by legal thinkers 
who are professionals in their fields, especially academics, to be involved, so that the law that is 
built and formed has a solid foundation for the long term, so as to reduce costs ( savings) issued 
by the state. Whereas the term "democracy" comes from Ancient Greece which was expressed 
in ancient Athens in the 5th century BC. The country is usually regarded as the initial example 
of a system related to modern democratic law. However, the meaning of this term has changed 
over time, and modern definitions have evolved since the 18th century, along with the 
development of a system of "democracy" in many countries. 
 
The word "democracy" comes from two words, namely demos which means people and kratos 
/ cratein which means government, so that it can be interpreted as a people's government, or 
more we know as a government of the people, by the people and for the people. The concept 
of democracy is a separate keyword in the field of political science. This becomes reasonable, 
because democracy is currently touted as an indicator of a country's political development. 
Democracy occupies a vital position in relation to the division of power in a country (generally 
based on the concept and principle of the trias politica) with state power obtained from the 
people must also be used for the welfare and prosperity of the people. 
 
Problems in the Development of Law in the Transition Era Towards Post-Reformation 
Democracy in Indonesia 
 
Quoting the opinion of Prof. Dr. M. Mahfud, S.H. Some say that the amendment to the 1945 
Constitution has exacerbated the system of government because it reversed the relationship 
between state institutions from executive heavy to legislative heavy (dominance of the DPR). 
Such an assessment is certainly not true because the dominance of the DPR which is now 
happening is not caused by the 1945 Constitution but rather because of a party system that is 
not in line with the system of government. The arrangement of the party system does not lie 
within the constitution, but the arrangement lies in the law. Therefore, the arrangement can be 
done through the improvement of the law on party, on general elections, and on the 
composition and position of the MPR, DPR, DPD, DPRD. 
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Furthermore, Prof. Dr. M. Mahfud MD., S.H., said that our current law still has a conservative 
character with characteristics: 

a. The law-making process is centralistic (not participatory) which is dominated by state 
institutions; 

b. Its contents are more positivist-instrumentalistic in the sense that they reflect the will of 
the authorities; 

c. The implementation prioritizes programs and short-term policies rather than upholding 
basic constitutional principles in order to achieve the goal of the state; 

d. Enforcement is often prioritizing the protection of the corps so that there is often legal 
defection happened by the authorities to obscure violations or mistakes that will be 
made by law enforcement. 

 
Such conditions have given rise to legal ways that lose the soul of moral and justice. The law 
turns into mere formal-procedural affairs, ethical values, morals and a sense of justice are often 
ignored. Likewise the case with Indonesian Democracy which is still in a period of transition 
where various achievements have emerged and accompanied by other "achievements". For 
example, the emergence of the Corruption Eradication Commission (KPK) was felt capable of 
causing deterrent effects of corruptors by imprisoning several corruptors. However, on the 
other hand, the bailers of the Indonesian bank liquidity assistance (BLBI) received forgiveness 
that was not commensurate with their "sins" on the economy. However, there is still a positive 
side that can be seen as the birth of the national education system law which mandates an 
education budget of 20 percent. The other positive side is bill of action of the anti-pornography 
and pornographic has been ratified by parliament. This law has received input and support from 
hundreds of Islamic organizations in the country. This also shows the increasing participation 
of Muslims in the development of democracy in Indonesia. While the national education system 
law which was passed by parliament also during the discussion period received strong support 
from various Islamic organizations. Meanwhile, the economy in the democratic era turned out 
to have a big influence from international capitalism. This causes a dilemma. Even at the 
government level, there is an impression that they are subject to the international capitalist 
pressure that is not visible to the public but can be felt. 
 
Amartya Sen, Nobel recipient ic economics said that democracy can reduce poverty. This 
statement will be proven if the legislature voices the rights of the poor and then the executive 
implements effective programs to reduce poverty. Unfortunately, in this period of transition, 
this has not happened significantly. Democracy in Indonesia is impressed only for those with a 
sufficient level of economic prosperity. As for the lower economic groups, democracy has not 
provided a positive economic impact for them. This is a challenge that must be faced in the 
transition period. Democracy still impressed as the issue of the elite, while the economy was the 
real problem of the lower economy class which had not been accommodated in the 
democratization process. This is one of the toughest challenges facing the Indonesian people 
today. Democracy in the true sense is related to the fulfillment of human rights. Thus it is a 
nature that must be managed in order to produce good output. Every human being has the right 
to express opinions, gather, associate and socialize. Thus, democracy basically requires rules of 
the game. The rules of the game are in accordance with Islamic values and at the same time 
contained in laws and government regulations 
 
In the transition period, most people only know they are free to speak, participate, and 
demonstrate. But aspirations that do not come to cause damage. There are not a few facts that 
show damage when demonstrations are expressed. Therefore, people need a full understanding 
so that they can enjoy democracy. Democracy in the transition period without the presence of 
strong human resources will result in the entry of foreign influences in the life of the nation and 
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state. This is also a pretty heavy challenge in an ongoing democracy . These foreign influences 
will clearly benefit them and not necessarily benefit Indonesia. The dominance of foreign 
influence actually kills democracy itself because there is no difference in opinion that should 
benefit Indonesia. The double standards of foreign parties will also be the cause of the sterility 
of democracy in Indonesia. 
 
Anarchism ia also a symptoms of the fall of Soeharto as well as the challenge of democracy in 
Indonesia. This anarchism is a time bomb in the New Order era that exploded at this time. 
Anarchism at the moment seems to be part of an unavoidable demonstration that  and even in 
the daily life. Even though anarchism is contrary to human rights and Islamic values. The point 
of the emergence of democracy is that it provides the greatest benefit for the benefit of the 
people and also the nation. For example, democracy can maximize the collection of zakat by 
the state and its distribution can reduce poverty. Besides that democracy is expected to produce 
leaders who pay more attention to the interests of the people such as health and education 
issues. Not only that, democracy is expected to be able to make the country strong. Democracy 
in a weak country will experience a long transition period. And this is very detrimental to the 
nation and state. Democracy in a strong country (as America) will have a positive impact on the 
people. Whereas democracy in developing countries like Indonesia without producing a strong 
state will not be able to prosper the people. A strong country is not synonymous with 
authoritarianism or militarism. 
 
The hope of the people is of course the problem of their economic  and other fields of life. 
Democracy opens the gap for the power of leaders who care about the people and on the 
contrary give birth to bad leaders. The people's hope for the caring leaders in this period is the 
hope of implementing democracy itself. In this transition period, the implementation of 
democracy is still limited to freedom in politics, while economic problems are still marginalized. 
Then there was a limp in the life of the nation and state. Politics and economics are two different 
sides of a coin, so economic problems must also receive serious attention in the implementation 
of democracy in order to strengthen democracy. The lower level of people's economic life will 
have a negative impact on democracy because the strength of the political field has not been 
able to lead to economic improvement. Weakening the economy will have a broad impact on 
other fields, such as human resource problems. Weak human resources clearly cannot 
strengthen democracy, even it can weaken democracy. Democracy in Indonesia gives hope for 
the emergence of a new society that has the freedom of opinion, association, assembly, politics 
where the community expects a conducive economic climate. To face the challenges and 
manage this expectation to become a reality, collaboration between groups and parties is needed. 
 
In addition to the problems above, Law development  during the transition to democracy in the 
post-reform era faced various problems, especially related to the political rights of the people 
(lack of political education / democracy) in connection with direct elections whether elections 
or regional elections. 
 
4. CLOSING 
 
Conclusion 
Based on the foregoing description, it can be concluded that: 

a. The development of national law is one of the important fields, which also requires 
intensive attention and handling as in other fields of development. Moreover, in order 
to realize the rule of law which is one of the demands of Indonesian reformation. 

b. The various problems of Law development  in the era of post-reform democracy in 
Indonesia, among others, relate to the amendments to the 1945 Constitution of the 
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Republic of Indonesia which are still felt to be imperfect, Implementation of democracy 
which still results in conflicts due to public reaction and lack of political knowledge from 
the community, economic crisis, many cases of corruption, many problems in law 
enforcement with the term judicial mafia, legal mafia, case brokers (Markus), bribery 
cases, by themselves will exacerbate public judgments of the law. Although basically the 
democratic system itself is one of the characteristics of the soul or spirit of the 
Indonesian Nation as contained in the 4th principle of the Pancasila, which is naturally 
in accordance with the personality of the Indonesian Nation characterized by family 
principles. 

 
Suggestion 
From the conclusion above, it can be suggested that in future Law development  have to pay 
more attention to political education (democracy), aspirations, values, and needs of the 
community, so that in carrying out the law and democracy can be effective in accordance with 
what is expected or aspired by The Indonesian nation, namely a just, prosperous and prosperous 
society. 
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