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ABSTRACT: One of the human rights permitted by the 1945 Constitution of the Republic of 
Indonesia, hereinafter abbreviated as the 1945 Constitution of the Republic of Indonesia is 
freedom of association and assembly, including in Article 28E paragraph (3) which states 
"Everyone has the right to freedom of association, assembly and issuing opinions ". But now, 
the birth of Law No. 16 of 2017 concerning CSOs that determines these provisions, the 
government can dissolve profitable mass organizations based on the facts. Thus, revealing what 
happened after the birth of Law Number 16 of 2017 concerning new Community 
Organizations. Amendment to Law No. 17 of 2013 through Perpu No. 2 of 2017 concerning 
estate organizations on issues of "radicalism" carried out by certain mass organizations and 
related to Pancasila and the 1945 Constitution of the Republic of Indonesia and state, 
considering that existing mass organizations law is not sufficient as an antidote to "radicalism" 
that develops, with state states "Contra" issues the Perpu. It is expected that the mass 
organizations in Indonesia in carrying out their activities and activities already exist to uphold 
the unity values in the Pancasila room and the 1945 Constitution of the Republic of Indonesia 
cannot apply in the Unitary Republic of Indonesia that we love. 
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1. INTRODUCTION 

Indonesia as a democratic law state is a statement of Indonesian national politics, which is 
reflected in the 1945 Constitution Article 1 Paragraph (1) which states "Indonesia is a Unitary 
State in the form of a Republic" paragraph (2) "Sovereignty is in the hands of the people and 
carried out according to the Constitution "and paragraph (3) which says" The State of Indonesia 
is a legal state ".1 The amendment to the 1945 Constitution has laid the foundation for the life 
of the nation which applies the values and principles of democracy in the Unitary State of the 
Republic of Indonesia based on the state ideology of Pancasila. The reform basically demanded 
a political system of checks and balances, rule of law, respect for human rights, asserted freedom 
of expression, and freedom of association and union.2 

In line with such democratic principles, the amendment to the 1945 Constitution continues with 
the loading of human rights as part of the Constitution. One of the human rights guaranteed by 
the 1945 Constitution of the Republic of Indonesia, hereinafter abbreviated as the 1945 
Constitution of the Republic of Indonesia is the freedom of association and assembly, as 
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stipulated in Article 28E paragraph (3) which states "Everyone has the right to freedom of association, 
assembly and express opinions ". So that one important point in a democratic country is the guarantee 
of freedom of association which is reflected in the establishment of CSOs. This mass 
organization is expected to be a forum for the community in the context of freedom of opinion, 
association, and assembly. 

The Coordinating Minister for Politics, Law and Security said, that Mass organizations in 
Indonesia currently reach 344.039 CSOs, who have worked in all fields of life, both at the 
national level and at the regional level, must be empowered and nurtured. So that it can make a 
positive contribution to national development. But on the other hand if we look further, in 
reality there are currently mass organization activities that conflict with Pancasila and the 1945 
Constitution of the Republic of Indonesia (UUD 1945), which are a threat to the existence of 
the nation by causing conflict in society.3 

Based on these considerations, the government under the leadership of President Joko Widodo 
and Vice President Jusuf Kalla issued a Government Regulation in lieu of the Republic of 
Indonesia Law Number 2 of 2017 concerning Amendments to Law Number 17 of 2013 
concerning Community Organizations (Mass Organizations regulation). As soon as the 
regulations was issued, the government immediately dissolved the Hizbut-Tahrir Indonesia 
community organization, better known as HTI. The reason for the dissolution of the mass 
organization was because Hizbur Tahrir Indonesia, which carried out a concept of a khilafah 
state or an Islamic state, which was later considered by the government to threaten the existence 
of the Republic of Indonesia (NKRI). Not long after the regulations was approved to become 
Law Number 16 of 2017 concerning the Establishment of Government Regulations in lieu of 
Law Number 2 of 2017 concerning Amendments to Law Number 17 of 2013 concerning 
Community Organizations Becoming Laws. 4 

Law Number 17 of 2013 concerning Community Organizations (Mass Organization Law) is 
deemed to be no longer sufficient as a means to prevent the spread of ideologies that conflict 
with Pancasila and the 1945 Constitution, both from substantive aspects related to norms, 
prohibitions and sanctions and existing legal procedures. Some of the main reasons, among 
others, are first, it does not contain the contrario actus administrative legal principle, namely the 
legal principle that the institution issuing a permit or giving an authorization is an institution 
that should have the authority to revoke or cancel it. Second, the notion of teachings and actions 
that contradict Pancasila are narrowly formulated, which are only limited to the teachings of 
Atheism, Marxism and Lininism, whereas Indonesian history proves that other teachings can 
also and are contrary to the Pancasila. 5 

The government considers this statutory regulations as a legal umbrella to guarantee, empower 
and foster organizations. Here there is the principle of the contrario actus, which institution 
gives permission and authorizes CSOs, is given the right and authority to revoke the permit 
when the CSO in question violates the applicable provisions when given permission.6 On the 
other hand, with the issuance of the Public Order regulations, it becomes a polemic when the 
government provide policy to dissolve mass organizations based solely on the principle of the 
contrario actus. The polemic arose because the mass organizations did not require the government 
to follow a court process to dissolve a community organization. This provision is considered to 
be contrary to Pancasila and Article 28 of the 1945 Constitution of the Republic of Indonesia 
concerning freedom of association and assembly. 

Besides that, the presence of Law No. 16 of 2017 concerning Mass Organizations brought a 
number of very significant changes, including the change regarding administrative sanctions in 
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the form of written warnings, which in Law Number 17 of 2013 concerning CSOs which are 
stated in Article 61, namely: Administrative sanctions referred to in Article 60 paragraph (1) 
consists of: 

a. Written warning; 
b. termination of assistance and / or grants; 
c. temporary suspension of activities; and / or 
d. revocation of registered certificate or revocation of legal entity status. 

 
Then emphasized in article 62, namely: 

a. first written warning;  
b. second written warning; and 
c. third written warning. 

 
But in Law Number 16 of 2017 concerning Mass Organizations, the provision is changed to: 

Article 62 
1. Written warning as intended in Article 61 paragraph (1) letter a is given only 1 (one) 

time within 7 (seven) working days from the date the warning is issued. 

2. In the event that CBOs do not comply with written warnings within the period 
referred to in paragraph (1), the Minister and the minister who administer 
governmental affairs in the field of law and human rights in accordance with their 
authority impose sanctions for terminating activities. 

3. In the event that CBOs do not comply with the sanctions for terminating activities 
as referred to in paragraph (2), the Minister and the minister who carry out 
administrative affairs in the field of law and human rights are in accordance with 
their authority to revoke registered certificates or revoke the status of legal entities 

In addition, not only are the provisions regarding administrative sanctions controversial, there 
are still several other provisions such as the dissolution of mass organizations in the previous 
law stating that in the event of dissolution of mass organizations must wait for court decisions, 
as stated in Law Number 17 of 2013, namely: 

Article 68 

1. In the event that a legal entity CSO does not comply with the sanctions for the 
temporary suspension of activities as referred to in Article 64 paragraph (1) letter b, 
the Government shall impose sanctions for revoking the status of a legal entity. 

2. The sanction of revoking the status of a legal entity as referred to in paragraph (1) 
shall be imposed after a court decision has obtained permanent legal force regarding 
the dissolution of a legal entity. 

3. Sanctions for revoking the status of a legal entity as referred to in paragraph (1) shall 
be carried out by the minister who administers government affairs in the field of law 
and human rights. 

But now, the birth of Law No. 16 of 2017 concerning CSOs eliminates these provisions, so that 
the government can dissolve violating mass organizations based on the subjective judgment of 
the government without first awaiting a court decision. Thus, seeing the many changes that 
occurred after the birth of Law No. 16 of 2017 concerning new Community Organizations, it 
is important to be able to conduct a more in-depth study on this issue, in order to clarify our 
understanding of the freedom of association and assembly in Indonesia in the context of the 
country democratic law, considering how important the law is, because it implies the occurrence 
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of human rights violations especially in association and assembly as guaranteed in Article 28 of 
the 1945 Constitution of the Republic of Indonesia. 

 
Problem Statement 

Based on the description described above, the formulation of the problem can be drawn, 
namely: 

1. What is the Background of the Amendment to Law Number 17 of 2013 concerning 
Community Organizations through Perpu Number 2 of 2017? 

2. How is the substance of Law Number 16 of 2017 concerning Organizations reviewed 
from the perspective of the State of Law and Democracy in Indonesia? 

 
2. DISCUSSIONS AND ANALYSIS OF RESULTS 
 

A. Amendments to Law Number 17 of 2013 concerning Organizations Through Perpu 
Number 2 of 2017 

In Indonesia, the 1945 Constitution of the Republic of Indonesia (UUD NRI 1945) made it 
possible to hold a Government Regulation in lieu of the law. So formally the norm is under the 
law (general norm), namely government regulation, while materially, it is a law. Therefore, it 
must be distinguished between law in the material sense (general legal norms in the form of law) 
and law in the formal sense (everything that has a legal form). Government regulations in lieu 
of the law are known as Perpu. 7 The Perpu is a statutory regulation stipulated by the President 
in the case of compulsive crises.8 This is constitutionally regulated in Article 22 of the 1945 
Constitution, which reads:9 
(1) In the case of compulsive crises, the President has the right to stipulate government 

regulations as a regulation. 
(2) The government regulation must get the approval of the DPR in the next trial. 
(3) If there is no approval, the government regulation must be revoked. 
 
In the theory of Indonesian legislation, Perpu is a regulation issued by the President when the 
state is in a state of compulsive crunch. This means that the condition for the issuance of a 
Perpu is a state in a state of "compelling crunch". Jimly Asshiddiqie argues that the state of 
"compulsive urgency" referred to here is different and must not be confused with the notion of 
"danger situation" as determined by Article 12 of the 1945 Constitution. The definition of 
"compulsive force" is broader than "distress". In other words, distress can be a condition for 
creating a compelling situation.10 Jimly Asshiddiqie holds that, the provisions concerning 
"danger conditions" specified in Article 12 clearly emphasize the threat threatening nature 
(dangerous threat), while "compulsive crises" in Article 22 emphasize more aspects of urgent 
legal needs or urgency related to issues limited time. Then the conditions which are (i) urgent in 
terms of substance, and (ii) are critical in terms of time, if both of these considerations are 
fulfilled, then for the sake of government, the President is authorized to establish government 
regulations in lieu of laws to ensure that government actions can be implemented as well as 
possible without having to wait for the enactment of the law first.11 
 

Jimly Asshiddiqie argues that, there are 3 (three) elements which together form a state of danger 
which creates a compulsive force, namely:  

(1) dangerous threat elements (dangerous threat); 
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(2) the element of necessity that needs (reasonable necessity); and 
(3) the limited time available.  

 
Then Bagir Manan argued that the element of urgency which forced must show 2 (two) general 
characteristics, namely: 

(i) there is a crisis, and 
(ii) there is an emergency. 

 
According to him, a crisis situation if there is a disturbance that causes crunch and sudden (a 
grave and sudden disturbance). Urgency (emergency), if there are various circumstances that are 
not taken into account beforehand and require an immediate action without waiting for prior 
consultation, or there are real initial signs and according to reasonable reason if not regulated 
immediately it will cause disruption both to the community and to the course of government. 
The issuance of a Perpu by the government is unusual and is something that happens when the 
state is not normal. According to Achmad Ruslan, the conditions / considerations that must be 
assessed when the Perpu is issued are whether there are things that threaten public safety, 
threaten life safety, and / or disrupt the principles of statehood and stability of the State 
Institution (so that it does not work well).12 

 
In the type and hierarchy of laws and regulations in Indonesia, the position of the Perpu is equal 
(parallel) to the law (UU). So the content of the Perpu is the same as the content of the Act, but 
it is different in terms of the process of its formation. The Perpu is the President's initiation and 
is issued on the condition that there are coercive matters. According to Maria Farida Indra 
Soeprapto13, because this Perpu is a government regulation (PP) that replaces the position of 
the Law, the content material is the same as the material contained in the Act. Bagir Manan also 
said the same thing14, what is meant by substitution of Law is that the contents of the Perpu are 
material contents of the Act, or under normal circumstances (normal) must be regulated by law. 
The Perpu has an equality with the Law, because the content of the regulation should be 
regulated by law, but due to a compulsion that is forced to be regulated by Perpu.15 
Understanding of "matters of urgency that force" is also interpreted as "urgent interests" with 
the following criteria:16  

(1) Only issued in the case of a coercive force; 
(2) The Perpu may not regulate matters stipulated in the Constitution or the Decree of the 

People's Consultative Assembly (TAP MPR); 
(3) The Perpu may not regulate the existence and duties of authority of state institutions. There 

can be no Perpu that can delay or abolish the authority of state institutions; and 
(4) The Perpu may only regulate the provisions of the Law relating to the administration of 

government. 
 
From the brief explanation above, it can be concluded that the Perpu is a legal product made 
when the state is in an emergency or can be called an "emergency regulation". In this emergency 
state law that applies in a country is an emergency law or an emergency statute (staatnoodrecth). 
According to Herman Sihombing, Emergency Law is an administrative law in a state of danger 
or emergency, namely as a series of institutions and authority of the state in an extraordinary 
and special way, in the shortest possible time to eliminate an emergency or threatening threat.17 

 
In islah staatnoodrecht, the state is in an emergency so that the applicable law is a law that is 
intended to apply in an emergency18. Referring to this, the Perpu Ormas can also be said as an 
emergency regulation issued by the President with the limitation that the Perpu of Civil Society 
Organizations is issued in the case of compulsive crises. Related to matters of compulsion that 
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are compulsive, not only limited to circumstances that contain a crisis or threat, but also include 
those which are deemed urgent. In the practice of compulsion matters that compel the 
President's subjective interpretation so that it can be said as an emergency law (sucbjecktif 
staatnoodrecth).19 

 
The issuance of this Public Organization, if explored further, is inseparable from the existence 
of a forced crisis situation and an emergency situation. This is a condition for issuing a Perpu. 
In the explanation section of the Perpu clearly cites the decision of the Constitutional Court 
International Covenant on Civil and Polical Rights (ICCPR). In its explanation, it can be 
interpreted that what is meant by "matters of compulsive urgency" is a threat to the future of 
the Indonesian nation's life and the existence of the NKRI. This then motivated the President 
to exercise his right to issue an emergency law in the form of Perpu No. 2 of 2017. 
 
Then, another thing that also pushed for changes in the Ormas Law through Perpu No. 2 of 
2017 is because the 2013 CSO Law is no longer sufficient as a means to prevent the spread of 
ideology that contradicts Pancasila and the 1945 Constitution, both from substantive aspects 
related to norms, prohibitions and sanctions and existing legal procedures. This is considered 
an emergency situation. Thus, through the Public Order Perpu, an extension of the definition 
of understanding was contradictory to the Pancasila. In the Elucidation of Article 59 paragraph 
(4) of the Mass Organization Law states: "What is meant by" teachings that are contrary to 
Pancasila 'is the teaching of atheism, communism / Marxism-Leninism ". Whereas in the 
Elucidation of Article 59 paragraph (4) letter c of the Perpu Ormas states: "What is meant by" 
teachings that contradict Pancasila "is" the teachings of atheism, communism / Marxism, 
Leninism, or other understandings aimed at changing / changing Pancasila and the 1945 
Constitution ". 
 
The addition of the phrase "or other ideas that aim to change / change Pancasila and the 1945 
Constitution" can be interpreted as an extension of teachings that can threaten the ideology and 
basis of our country. However, the addition of phrases and definitions still seems biased, this is 
because until now there are no parameters regarding understanding that are contrary to 
Pancasila and what the relation to democratic life is. On the one hand it can effectively take 
action against CSOs who want to undermine Indonesia, but on the other hand it is feared that 
this is an attempt by the government to silence (arbitrarily) CSOs that oppose the government 
due to the absence of understandable parameters / indicators that conflict with the government. 
In this context, a pro-government group stated that supporting the existence of Perpu considers 
the government to have seriously paid attention to the current dynamics of the community and 
the right answer by creating a legal umbrella to anticipate that the State remain under controlled 
conditions. On the contrary, the group that contradicts the Perpu considers that there is no 
serious threat that endangers the Pancasila State ideology, if there are demonstration movements 
it is the desire of the community to voice their aspirations with a firm, straightforward 
expression and this is certainly guaranteed by the constitution.20 

 

The government adheres to the principle of administrative law which is the juridical basis for 
issuance of this Perpu, namely the principle of the contrario actus, that is, institutions that issue 
permits or ratification to CSOs, have the authority to revoke or cancel them, this is certainly pro 
and contra if related to human rights guarantee every citizen to gather, issue oral and written 
opinions. The substance of this Perpu is the authority of the government to impose sanctions 
on mass organizations that are considered inconsistent with the spirit of Pancasila and the 1945 
Constitution. In fact, the administrators can be subject to criminal sanctions, in addition to 
revoking the permission to establish the organization.21 
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Based on the "juridical" reason, then it became one of the reasons for issuing Perpu No. 2 of 
2017 concerning Amendments to Law No. 17 of 2013 concerning Community Organizations. 
The juridical reasons referred to have implications for the mechanism of dissolution of CSOs 
previously stipulated in the provisions of article 68, but now the mechanism of dissolution of 
mass organizations is carried out without going through a judicial process, as stipulated in the 
provisions of Article 80A which reads: (1) letter c and paragraph (3) letter b at the same time 
declared to be dissolved based on Government Regulation in lieu of this Act ". 
 
In addition, this regulation also revokes (deletes) several provisions governing the mechanism 
of dissolution / imposition of sanctions, such as those contained in Article 62, Article 65, and 
Article 68 and other articles which are deemed as inappropriate by the government. In general 
explanation Perpu No. 2 of 2017 which has now become Law No. 16 of 2017, stated in detail 
philosophical and juridical reasons, especially those relating to freedom of association as 
stipulated in Article 28 of the 1945 Constitution of the Republic of Indonesia, and explained in 
the explanation of Article 28J 1945 Constitution NRI namely: "Based on the provisions of 
Article 28J of the 1945 Constitution of the Republic of Indonesia above, it can be concluded 
that the concept of human rights based on the 1945 Constitution of the Republic of Indonesia 
is not absolute. This is in line with ASEAN's view in the first and second points of the Bangkok 
Declaration on Human Rights 1993 ". 
 
Thus it can be concluded that based on consideration consists of 3 (three) things that are 
considered urgent by the Government to amend Law No. 17 of 2013, namely; First, that Law 
No. 17 of 2013 has not clearly and comprehensively regulated organizations that can be said to 
contradict Pancasila and the 1945 Constitution of the Republic of Indonesia, Secondly, it is alleged 
by the Government that there are several organizations in carrying out their activities not in 
accordance with the Articles of Association and Bylaws, and Third, that the 2013 Civil Society 
Law has not adhered to the principle of contrarius actus. 
On the other hand the author considers that changes to Law No. 17 of 2013 is influenced by 
several things: First, the government's excessive worry about "certain" mass organizations that 
are considered to disturb the life of the nation and state, especially this reason stated by the 
government is based solely on objective judgments, without clear benchmarks regarding 
conditions objective of mass organizations that are suspected of being deviant. Second, the 
change also occurred because the government did not want to "bother" in terms of imposing 
sanctions on mass organizations that allegedly deviated from Pancasila and the 1945 
Constitution of the Republic of Indonesia, this indication could be seen by the inclusion of the 
contrarius actus principle by removing provisions of the judicial process in relation to dissolving 
a mass organization. 
 
B. Substance of Law Number 16 of 2013 in the State of Law and Democracy Perspective 

Records of the rule of law have spilled over various places and social spaces. Scribes and thinkers 
in both the West and East place the study rule of law as the main study that gets a large portion. 
Space study of the legal state with all its instruments, leads to one basic assumption, that law 
has become an important study for the basic building of a country.22 
Indonesia is a legal state, as stated in Article 1 paragraph (3) of the 1945 Constitution of the 
Republic of Indonesia resulting from the fourth amendment (hereinafter referred to as the 1945 
Constitution of the Republic of Indonesia). One manifestation of the state law is the 
constitutional guarantee of human rights. This constitutional guarantee is contained in Article 
28A to Article 28J of the 1945 Constitution. The inclusion of Human Rights in the articles of 
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the 1945 Constitution of the Republic of Indonesia and explicitly contained in a separate chapter 
constitutes a fairly long struggle.23 

 
The rule of law is the state in which the life of the nation and its state is very high on the principle 
of law. In its development, understanding the rule of law cannot be separated from popularism 
(Democracy). Because in the end, the law that regulates and limits state power or government 
is defined as a law made on the basis of the power or sovereignty of the people. The rigidity of 
the understanding of the state of law and popularism is so close that there is a democratic state 
of law or democraticischerechstaat. The schema, looking at people's sovereignty (democratie beginsel) 
as one of the four principles of state law, besides rechtszekerheidbeginsel, gelijikheid beginsel and het 
beginsel van dedienendeoverheid. In relation to the rule of law, popular sovereignty is a material 
element of the rule of law, in addition to the problems of people's welfare.24 

 
Although in general the definition of democracy can be said to contain no contradictions 
because it puts the position of the people in a very important position, but its implementation 
(manifestation) in state institutions turns out that this principle has taken various routes that are 
not always the same even sometimes contrary to the idealita and reality. This is the biggest doubt 
about democracy, which until now has been used as the basis of its country. Departing from 
this, of course, a guideline or requirement is needed if democracy wants to go according to 
reality.25 

 
Inu Kencana Syafiie further elaborated on the following principles of democracy: 

1. There is a division of power; 
2. There are general elections; 
3. The existence of open management; 
4. The existence of individual freedom; 
5. There is a free trial; 
6. There is recognition of minority rights; 
7. There is a government based on law; 
8. There is a free press; 
9. The existence of several political parties; 
10. The existence of deliberation; 
11. There is agreement; 
12. The existence of constitutional government; 
13. There are provisions regarding democratization; 
14. There is supervision of state administration; 
15. There is protection of human rights; 
16. There is a majority government; 
17. There is competition for expertise; 
18. The existence of a political mechanism; 
19. There is state policy; and 
20. There is a government that prioritizes deliberation. 

 
In addition to the above principles, there are also preconditions for the establishment of 
democracy in a country according to Henry B. Mayo (1960): 

(1) The existence of a responsible government is responsible; 
(2) The existence of a representative council of the people elected through the election, 

representing the groups and interests of the community, carrying out supervision, 
enabling carrying out constructive opposition, and evaluating government policies; 

(3) Having a dual or multi-party system; 
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(4) Free press and mass media; 
(5) A free justice system to guarantee human rights and justice.  

 
Based on what has been formulated above by Inu Kencana Syafiie on the principles of 
democracy and also the democratic prerequisites of Mayo, at least it can provide a view that in 
creating harmony between ideality and the reality of a democracy that is the basis of a country 
must be able to realize criteria above so that what is aspired is not a waste. Simply put, 
democracy is considered capable of strengthening the role of the people by reaffirming ideal 
people's sovereignty so that the people are given an important role, both in terms of the agenda 
(choosing what issues to discuss and decide) or in making decisions. 
 
Democracy and the rule of law are two conceptions of the mechanism of power in running the 
wheels of government. The two conceptions are interrelated with each other cannot be 
separated, because on the one hand democracy provides the basis and mechanism of power 
based on the principle of equality and human equality, on the other hand the state of law 
provides a benchmark that governing a country is not human, but law.26 

 
The rule of law is the aspiration of the founders of the Indonesian state which was later realized 
in the Indonesian constitution by stating that the Indonesian state is a legal state. The rule of 
law (Dutch: rechstaat) is usually opposed to the state of power (Dutch: machstaat). The conception 
of the rule of law can be interpreted that the state has a purpose for the implementation of law 
and order, namely the order which is generally based on the law found in the people. The 
existence of a legal state keeps the community orderly and running in accordance with applicable 
law. While the state of power aims to maintain and maintain power alone. Soepomo provides 
an interpretation of the legal state as a country that will submit to the law, legal regulations also 
apply to all state agencies and equipment or the guarantee of legal order in society to provide 
legal protection for the community, where law and power are reciprocal.27 

 
Joeniarto, in his book “Negara Hukum”, formulates it as follows: 

"The principle of the rule of law means that in exercising the state, its control actions 
must be based on law, not based on the power or willingness of the rulers, with the 
intention to limit the power of the authorities and protect the interests of the people, 
namely protection of rights human rights of members of the community from arbitrary 
acts. " 
 

In the context of the Indonesian law, Philipus M.Hadjon stated that the recognition of human 
dignity in the Indonesian state of law, intrinsically attached to the state Pancasila philosophy, 
and Hadjon formulated the elements or elements of the state of Pancasila law as follows: First, 
harmonious relations between the government and the people based on the principle of 
harmony; Second, proportional functional relations between state power; Third, the principle of 
dispute resolution in deliberation and justice is the last means; and fourth, the balance between 
rights and obligations.28 

 
Jimly Asshidiqie said that there are at least 11 basic principles contained in a democratic law 
state, namely: 

(i) the existence of guarantees of equality and equality in shared life; 
(ii) recognition and respect for differences / plurality; 
(iii) the existence of binding rules and used as a joint reference source; 
(iv) the existence of a dispute resolution mechanism based on the rules of the mechanism 

that are shared with them; 
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(v) recognition and respect for human rights; 
(vi) limitation of power through the mechanism of separation and division of power 

accompanied by mechanisms for settlement of constitutional disputes between 
institutions both vertically and horizontally; 

(vii) the existence of an independent and impartial judiciary with the highest authority on 
decisions based on justice and truth; 

(viii) the establishment of a special judiciary to guarantee justice for citizens who are harmed 
by government decisions or policies (state administration); 

(ix) the existence of a judicial review mechanism by the judiciary against the norms of 
legislative and executive provisions; 

(x) a constitution and legislation are made which regulates guarantees for the 
implementation of the above principles; accompanied 

(xi) recognition of legality principles or 'due process law' in the overall system of state 
administration. 

 
In a paper entitled On Nations states in The Changing World, which was presented at an International 
conference in Manila, November 1992, Lee Kuan Yew said, “A nation must first achieve 
economic progress. Democracy will follow this.”29 Therefore, a democratic country to be able 
to regulate people's lives is needed by law, the law is intended so that the authorities are not 
arbitrary to their society. So from that law is needed in the form of legislation. 
 
Therefore, to form a law, it should be obligatory to contain material on the content of legislation. 
Judging from the hierarchy of legal norms as stated by Hans Nawiasky, the Law (formell gesetz) 
occupies the middle position. Above the Law there are the Basic State Rules / Staatgrundgzet and 
State Fundamental Norms (Staatsfundamentalnorm). Under the Law there are Implementing Rules 
and Rules for Autonomy (Verordnung & Autonome Satzung). With a position in the middle, the 
Act serves as a bridge between the Constitution or the Basic Rules / Basic Rules with 
Implementing Rules. The content material of the Constitution as a basic / basic rule in principle 
is very limited to the basic and basic matters, while the material contents of the Implementing 
Rules are technical and very detailed. Thus, the material content of the Act even though it is 
general in nature must be quite clear and detailed but not too technical.30 

 

Based on Law Number 12 Year 2011 the material content / substance that must be the content 
of the Act is concerning: 

a. further regulation regarding the provisions of the 1945 Constitution; 
b. Orders for an Act to be regulated by law; 
c. Ratification of certain international agreements; 
d. Follow-up on the decision of the Constitutional Court; and / or 
e. Meeting legal needs in the community. 

 
Chairperson of Setara Institute Hendardi, argued that the issuance of the Substitution 
Government Regulation (Perpu) No. 2 of 2017 concerning Amendments to Law No. 17 of 2013 
concerning Civil Society Organizations constitutionally constituting a way. The government 
regulation can be taken against an action as long as it has no legal basis. Organizational Perppu 
automatically applies immediately without first obtaining DPR approval. While the validity of 
the issuance of the Perppu, the government together with security and intelligence apparatus as 
the party that has the authority to assess the threat of danger from certain CSOs. Of course, 
based on the evidence that the government has. He considered as long as the evidence was 
available, the danger threat was the basis of the issuance of the Perpu.31 
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However, on the other hand, the regulation in the Public Organization Perpu needs to be revised 
in relation to the principle of the contrario actus and several articles related to revocation of 
licenses to CSOs that are in conflict with the Law. The principle of contrarius actus states that a 
State Administration (TUN) body or official who issues a TUN decision by itself is also 
authorized to cancel. This is explicitly explained in the Elucidation of Article 61 Paragraph (3) 
of the Public Order Law which states that: 

What is meant by "administrative sanctions in the form of revocation of a registered 
certificate and revocation of legal entity status" is a direct and immediate sanction that 
can be implemented by the Minister of Home Affairs or the Minister of Law and Human 
Rights whose principles and activities clearly threaten the sovereignty of the State 
Unitary Republic of Indonesia based on Pancasila and the 1945 Constitution of the 
Unitary State of the Republic of Indonesia, so that the Government has the authority to 
revoke. 

 
Revocation of a registered certificate or revocation of the status of a CSO legal entity is in 
accordance with the principles of contrarius actus, so that officials authorized to issue a certificate 
/ decree are also authorized to revoke. 
 
With the issuance of this Public Organization Perpu, the mechanism of dissolution can be said 
to be more concise as well as "without having to go through the court route" compared to the 
Ormas Law. Based on the Law on Community Organizations, it is important to know that CSOs 
have obligations as stipulated in Article 21, as well as prohibitions that may not be carried out 
by CSOs as Article 59. There are no significant changes to the arrangements contained in the 
Public Order Law, except for the expansion "understanding "Which contradicts Pancasila in the 
Explanation of Article 59. In the Law on Organizations, the government or regional 
government in accordance with the scope of duties and authority imposes administrative 
sanctions on CSOs that violate the provisions of obligations and prohibitions in Article 21 and 
Article 59. Before imposing administrative sanctions, the government or government the 
regions make persuasive efforts first. These administrative sanctions consist o : 

1. Written warning; 
a. First written warning; 
b. Second written warning; and 
c. Third written warning. 

2. Termination of assistance and / or grants; 
3. Termination of activities; and / or 
4. Revocation of registered certificate or revocation of legal entity status. 

 
Dissolution of this CSO is related to administrative sanctions for revoking registered certificates 
or the status of mass organizations. Administrative sanctions for revoking registered certificates 
or the status of mass organization legal entities are sanctions imposed after the mass 
organization does not comply with previous administrative sanctions. Sanctions for revoking 
the status of legal entities are carried out by the minister who organizes government affairs in 
the field of law and human rights. In the Ormas Law, revocation of the status of a CSO legal 
entity is carried out within a maximum period of 30 days from the date of receipt of a copy of 
the decision on the dissolution of mass organizations that have obtained permanent legal force. 
When compared with the mechanism of dissolution of CSOs based on Perpu, the government 
or regional government in accordance with the scope of duties and authority still imposes 
administrative sanctions on organizations that violate the provisions of obligations and 
prohibitions in Article 21 and Article 59. However the difference is additional restrictions in 
Article 51 and in Explanation Article 59 concerning the expansion of definitions of ideas that 
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are contrary to Pancasila. Another difference is that CSOs that violate the provisions contained 
above are subject to administrative sanctions and / or criminal sanctions.33 

 
The difference in administrative sanctions regarding written warnings is that there are no steps 
up to 3 written warnings. Written warnings as intended are only given one (1) time within 7 
(seven) working days from the date of publication. Related to administrative sanctions in the 
Perpu consist of:34 

1. Written warning;  
2. Termination of activities; and / or 
3. Revocation of written certificate or revocation of legal entity status. 

 
Then in the event that CSOs do not comply with the written warning as intended above, the 
minister and minister who administer government affairs in the field of law and human rights 
are in accordance with the authority to "impose sanctions for the deduction of activities". If in 
the case of CSOs do not comply with the sanctions for terminating activities as intended, 
ministers and ministers who carry out government affairs in the field of law and human rights 
are in accordance with their authority to revoke registered security documents or revoke the 
status of legal entities. In this case, "there is no need for a court decision that has permanent 
legal force" in order to provide legality in the event of dissolution of a legal entity. Revocation 
of a certificate registered by the Minister of Home Affairs and revocation of the status of a legal 
entity by the Minister of Law and Human Rights here means at the same time an attempt to 
dissolve it.35 

 
Based on the differences related to the mechanism of dissolution of CSOs in the Community 
Organizations Law and the Civil Society Regulation Law, it can be seen that the government in 
the Public Order Perpu can use its authority to dissolve CSOs which are perceived as contrary 
to the government without prior court decisions. Whereas if you look at the functions of the 
written warning process until the court examination in the old Mass Organization Law, there is 
a principle of presumption of innocence against CSOs that are considered contrary to the Law. 
CSOs are still given the right to defend themselves by providing information and evidence at 
the trial. This judicial process was later eliminated and was considered to injure the value of 
democracy and justice in the Public Order Law. It can even be said that Law No. 16 of 2017 as 
a legal rule that reflects the decline of legal civilization and injures the principle of justice. 
 
The implementation of the contrarius actus principle is considered to provide an opportunity for 
the arbitrariness of the government in supervising and carrying out the dissolution of CSOs 
which are considered inconsistent with the government. Evidenced by the issuance of this Civil 
Society Regulation Perpu directly impacted the dissolution of the Hizbut Tahrir Indonesian 
Community Organization shortly after the issuance of the Civil Society Law Perpu was revoked 
a certificate registered by the Minister of Home Affairs and revocation of the status of the legal 
entity by the Minister of Law and Human Rights without court. 
 
Thus it can be concluded that the substance in Law No. 16 of 2017 has hurt the spirit of 
democracy and far deviated from the principle of the rule of law. This is because Law Number 
16 of 2017 concerning CSOs has violated the freedom of association and also the principle of 
presumption of innocence, where judges should have the right to decide whether or not a person 
or a legal subject is like a mass organization through a fair trial process, but this CSO Law has 
the authority to dissolve a mass organization based on the principle of contraiusactus, wherein the 
principle gives authority to the government as the authorization of mass organizations to 
dissolve organizations that are considered radical and anti-Pancasila or violate the provisions of 
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the Law without going through judicial processes, and in this context certainly threatens 
freedom of association and community gathering as guaranteed in the constitution, considering 
that the government can use its subjectivity in dissolving a particular mass organization without 
first passing through the judicial process. So that the mass organization law today tends to make 
the authorities become authoritarian, because by removing certain articles in the previous law, 
especially the article on the authority to ask the opinion of the Supreme Court and the 
dissolution of mass organizations through a judicial mechanism. 

 
3. CONCLUSION 
Based on the description described in the discussion, conclusions can be drawn as follows: 

1. The background of changes to Law No. 17 of 2013 through Perpu No. 2 of 2017 
concerning mass organizations is based on the subjective view of the government that 
the state in an emergency against "radicalism" carried out by certain mass organizations 
and is considered contrary to Pancasila and the 1945 Constitution of the Republic of 
Indonesia and considered disturbing the stability of the life of the nation and state, given 
that there are not enough mass organizations as an antidote to "developing radicalism", 
with such conditions the government was "forced" to issue the Perpu. Then when 
viewed in the consideration it consists of 3 (three) reasons which are considered urgent 
by the Government to amend Law No. 17 of 2013, namely; First, that Law No. 17 of 
2013 has not clearly and comprehensively regulated organizations that can be said to 
contradict Pancasila and the 1945 Constitution of the Republic of Indonesia, Secondly, 
it is alleged by the Government that there are several organizations in carrying out their 
activities not in accordance with the Articles of Association and Bylaws. , and Third, 
that the 2013 Civil Society Law has not adhered to the principle of contrarius actus. 

2. Whereas legally the birth of the Act through the Perpu is a legitimate matter in the 
presidential system. However, the substance in Law No. 16 of 2017 has hurt the spirit 
of democracy and has far deviated from the principle of the rule of law. In the 
perspective of law and democracy, the regulation (substance) that was issued was a threat 
to freedom of association which was guaranteed by the 1945 Constitution of the 
Republic of Indonesia, so that the Mass Organization Law today tends to make the 
authorities authoritarian, because it eliminates certain articles in the previous law, 
especially related articles with the authority to request the opinion of the Supreme Court 
and the dissolution of mass organizations through a judicial mechanism 

Recommendations 

1. The government should be wiser in using its rights as president in terms of issuing a 
Perpu. Do not let the preogative rights be misused so that it has implications for the 
avoidance of the protection of human rights as has become a national agreement 
manifested in the 1945 Constitution of the Republic of Indonesia. 

2. It is hoped that the government and the House of Representatives will immediately 
revise the Mass Organization Law by reactivating the role of the judiciary in the 
mechanism of dissolution of a mass organization that is considered contrary to Pancasila 
and the 1945 Constitution of the Republic of Indonesia, or at least in the new law. 
towards a mass organization that is considered by the government as "problematic". It 
is intended that all things alleged by the government to mass organizations that want to 
be dissolved must be accompanied by strong evidence and not only based on 
government subjectivity, so that what will be created is an objective condition. 
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3. It is hoped that the mass organizations in Indonesia in carrying out their activities and 
activities should have upheld the values of unity as reflected in the Pancasila and the 
1945 Constitution of the Republic of Indonesia so that there is no division in the 
Republic of Indonesia that we love. 
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