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ABSTRACT: The problem of children in conflict with the law (delinquency) is a fairly complex 
problem in dealing with it. The problem of the age limit in criminal liability carried out by minors 
is an interesting study to be discussed given that there is a uniformity in positive law regarding 
the age limit for criminal liability. Furthermore, various criminal acts also occur in some areas 
with underage child offenders such as criminal acts of theft with violence which are enough to 
become legal and social problems that disturb the community. What is the perspective of the 
age limit of children in criminal responsibility according to positive law in Indonesia. Are the 
basic ideas shifting the age limit of child criminal liability in criminal law in Indonesia. This study 
uses a normative juridical approach. The type of data used is secondary data. Data obtained by 
qualitative analysis. In Act Number 11 of 2012 concerning Child Criminal Justice System Article 
1 paragraph (3) states that Children Conflicting with Law, hereinafter referred to as Children, 
are children who are 12 (twelve) years old, but not yet 18 (eighteen) years suspected of 
committing a crime. The age limit for child criminal liability is one of the crucial elements of its 
determination in determining criminal law for children. Thus, in this legislation the 
determination of the age limit of children that can be brought to the court of the child is not 
the same. With the difference in the age limit of the legislation, the judge is expected to make it 
the material for consideration of his criminal imposition. 
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1. INTRODUCTION 
 
The problem of children in conflict with the law (delinquency) is a fairly complex problem in 
overcoming it, even though the delinquency of children from time to time increases both in 
quantity and quality. Crime prevention efforts by using criminal law (means of reasoning) have 
been carried out, but have not shown satisfactory results, even a problem arises where the 
perpetrators of child crimes sentenced to criminals repeat their crimes. The case of child 
delinquency in Indonesia is indeed not new. In early September 2013, Indonesia was shocked 
by the news of the accident involving Abdul Qodir Jaelani (Dul) aka AQJ, the third son of 
musicians Ahmad Dhani and Maia Estianti. The accident caused a total of 6 people were killed 
and 9 people injured. This news is a constant polemic in society. Instantly most of the media 
discussed the criminal responsibility of an AQJ who was then 13 years old. 
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Furthermore, various criminal acts also occur in some areas with underage child offenders such 
as criminal acts of theft with violence which are quite a social phenomenon that is disturbing to 
the public. Criminal liability for these cases is also a problem for law enforcement agencies and 
a number of child observer institutions. Considering the case occurred during the transition 
period of the enactment of Act Number 3 of 1997 concerning the Juvenile Court (Juvenile 
Court Law) to Act Number 11 of 2012 concerning the Child Criminal Justice System (SPPA 
Law), while criminal justice provisions in the two laws it is a bit different, especially for setting 
the age limit for criminal liability. 
 
The age limit for child criminal liability is one of the crucial elements of its determination in 
determining criminal law for children. Guidelines regarding the age limit of child criminal 
responsibility itself are regulated in criminal law in Indonesia, namely the Criminal Code 
(KUHP) and the Child Criminal Justice System Act (SPPA Law). The shift in the age of children 
in conflict with the law certainly brings ideas that are considered by the government to change 
the age limit related to bad children or children in conflict with the law. The idea of the basic 
shift regarding the age limit of child criminal liability is what underlies the existence of this 
research. 
 
2. LITERATURE REVIEW AND HYPOTHESIS DEVELOPMENT 
 

In Act Number 11 of 2012 concerning Child Criminal Justice System Article 1 paragraph (3) 
states that Children Conflicting with Law, hereinafter referred to as Children, are children who 
are 12 (twelve) years old, but not yet 18 (eighteen) years suspected of committing a crime. Thus, 
in this legislation the determination of the age limit of children that can be brought to the court 
of the child is not the same. With the difference in the age limit of the legislation, the judge is 
expected to make it the material for consideration of his criminal imposition. The theory used 
in this writing is the Restorative Justice theory. 
 
 
3. RESEARCH METHODS 
 
This scientific writing uses the method of Sociological Legal Research (socio legal research). 
The researcher used a qualitative approach. This qualitative approach seeks to describe the 
object of research based on facts and data as well as events trying to connect the events or 
objects of the research and present them descriptively while analyzing them based on concepts 
that have been developed before making it easier for researchers to solve problems. 
 
 

4. DISCUSSIONS AND ANALYSIS OF RESULTS 
 

1).  Ideas for Shifting Child Criminal Liability in Child Criminal Law in Indonesia  
  

The ideas of shifting the age limit of child criminal liability from the Criminal Code to the 
Juvenile Court Law, then later the latest is the UU Child Criminal Justice System. These shifting 
ideas include philosophical, juridical, and historical ideas. The provisions of the age limit for 
child criminal liability in the Criminal Code still have disadvantages. The disadvantages are: 
1.  In the Criminal Code there is no minimum age limit for child criminal liability, while The 

Beijing Rules recognize the concept of age for criminal liability for adolescents. 
2.  In addition, the Criminal Code has no explanation of institutions that support child 

protection in law. 
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3.  The rules regarding child criminal law in the Criminal Code are too simple, not in 
accordance with the development of Indonesian society. 

 
Because the age of the Criminal Code has historically been quite long and too very simple and 
prioritizes the theory of retaliation in its regulation of child criminal law, the Criminal Code 
regulations specifically regulating child criminal law, especially Article 45,46,47 are deleted and 
replaced by more specifically, namely Law Number 3 of 1997 concerning Juvenile Courts. The 
Juvenile Court Law stipulates that the age of child criminal liability has reached the age of 8 
(eight) years but has not reached the age of 18 (eighteen) years and has never married. The 
philosophical ideas about establishing the age limit for criminal liability in the Juvenile Court 
Law are: 
1.  Determination of the age limit for criminal liability is based on the consideration that 

psychologically, at that age the child has a sense of responsibility. 
2.  There is an excuse for forgiving a child who has committed a crime but is not yet 8 years 

old. 
3.  Improve legal protection for children. 
4.  According to the legislative legislator of the Juvenile Court at that time that an 8-year-old 

child sociologically, psychologically and pedagogically could be accountable for his actions. 
5.  Philosophical ideas are also embodied in the Manuscript of Act Number 3 of 1997 

concerning Juvenile Courts in the explanation section explaining that there is a need to 
consider the position of the child with all its unique characteristics and characteristics, so 
that treatment and threats are needed to give the right direction in fostering and protecting 
children. 

6.  Government efforts in 1957 by sending several experts from several departments abroad 
who produced verbal agreements between the Prosecutor's Office, the Police and the 
Judiciary to conduct special treatment for children who commit criminal acts, as well as 
ideas in Minutes of Meetings The work of the Special Committee on the Draft Law on 
Juvenile Justice with the Indonesian Minister of Justice has become a historical idea of 
shifting the age limit of child criminal liability from the age limit stipulated in the Criminal 
Code. However, history shows that in the end Act Number 3 of 1997 concerning the 
Juvenile Court was tested at the Constitutional Court (MK). This test results in the Decision 
of the Constitutional Court Number I / PUU-VIII / 2010 finally granting part of the 
applicant's request, which includes Article 1 Number 2 letter b, Article 4 Paragraph 1, and 
Article 5 Paragraph 1 of Law Number 3 of 1997 concerning Juvenile Courts declared 
conditional constitutional. In the decision, the Constitutional Court expressed its opinion 
regarding the age of the criminal liability of children is 12 years. 

 
Finally the government made a new law which was expected to be more in line with international 
ideals in protecting children. The birth of Act Number 11 of 2012 concerning the Child Criminal 
Justice System determines the age limit for new criminal liability for being a child who is 12 
(twelve) years old, but not yet 18 (eighteen) years old. 
 
 

2).  The Best Interests for Children in the Rule of Age Limits of Child Criminal Liability 
in Act Number 11 of 2012. 

 

Determination of the age limit for child criminal liability that is new in the SPPA Law, should 
reflect the best interests of children. The principle of the best interest for these children 
continues to be emphasized in the discussion of the SPPA Bill. The principle of the best interest 
for this child is reflected in: 
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1. Determination of the age limit for criminal liability originally stipulated in the Juvenile Court 
Law of 8 years until not yet 18 years old, shifts to being 12 (twelve) years old, but not yet 
18 in the SPPA Law. There is no longer a limit of "not married" so that it is not 
discriminatory. 
In accordance with the rights protected in the Declaration of the Rights of the Child which 
states that children must be protected from actions that lead to forms of social 
discrimination, religion or other forms of discrimination. The non-discriminatory nature of 
Article 1 Paragraph 3 of the SPPA Law is also in accordance with Article 2 Paragraph 1 of 
the Convention on the Rights of the Child which states that state parties will respect and 
guarantee the rights stipulated in this convention for every child in the territory their law 
without discrimination in any form. 

2. Provisions in the SPPA Law state that 12-year-old children may only be examined as a basis 
for decision-making by Investigators to provide action, not part of the criminal justice 
process. Explanation of the SPPA Law on this article explains that "The process of 
examinations conducted by Investigators against Children is carried out not in the context 
of the criminal justice process, but is used as a basis for making decisions by Investigators, 
Community Guidance and Professional Social Workers. In this provision, consideration 
from the Community Advisor is in the form of a social research report which is a mandatory 
requirement before Investigators, Community Guidance and Professional Social Workers 
make a decision. "Seen the principle of deprivation of the liberty is the last measure in 
Article 21 Paragraph 1. Deprivation of child freedom is sought as a last resort to give 
children the opportunity to improve themselves, grow and develop well with the provision 
of actions aimed at improving the perpetrators. Article 21 Paragraph 1 shows that the 
younger the child is, the smaller the possibility of punishment. The principle of deprivation 
of liberty as a last resort is also in line with Article 37 of the CRC Paragraph 2 which states 
that the arrest, detention or punishment of children will be adjusted to the law and will be 
used only as the last step and for the shortest and most feasible period. Where according 
to Article 21 Paragraph 1, children under the age of or not 12 years old are considered 
unable to account for their actions. This is in accordance with Article 40 Paragraph 3 letter 
a CRC which states that the minimum age setting for children under the age of age will be 
considered as not having the ability to violate the Criminal Law. It should be borne in mind 
that the principle carried out in the CRC is one of the principles of the best interests of the 
child. 
These provisions are also in line with the United Nations Rules for the Protection of 
Juvenile Deprived of Their Liberty in Part 1 Rule 11 (a) which state that the age limit of 
children under 18 should not be permitted to be revoked, but must be determined by law. 
In this case the law in the SPPA Law stipulates that the child has not been revoked for 12 
years. This principle is certainly related to the best interests of the child. It can be said that 
the provisions in Article 21 Paragraph 1 have shown the principle of the best interest for 
children with all the rules of relief for the offenders who are regulated therein. 

3. New crimes can be dropped for children aged 14 years to 18 years. For the provisions of 
actions for children 12 to less than 14 years, the action imposed on children is regulated in 
Article 69 Paragraph 2, which states that "Children who are not 14 (fourteen) years old can 
only be subject to action." Article 69 Paragraph 2 automatically explains that only 12-year-
olds to children under the age of 14 can be treated. So when referring to the age limit of 
child criminal liability in the SPPA Law, children who can be subject to criminal acts are 
children aged 14 years to 18 years. 

4. The application of the Restorative Justice and Diversity approach, which further reduces 
the possibility of the child to be convicted  
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In paragraph (2) letter a is an investigation and prosecution, while the letter b in question is a 
child's trial. The provisions of the increasing age limit for child criminal liability, the existence 
of a Restorative Justice approach and diversion efforts further reinforce the statement that the 
SPPA Law prioritizes the deprivation of liberty is the last measure of the best interests of 
children. This is also in accordance with the Rule The Beijing Rules which reads "least possible 
use of institutionalization" (the smallest possibility for institutionalization / imprisonment). 
Based on the provisions of the age limit for child criminal liability in the SPPA Law, it appears 
that the government has tried to create rules that prioritize the best interests of children. 
 
 

5. CONCLUSIONS 
 

1. Based on the description on the presentation of the results of the research and its 
discussion, it can be affirmed that there are ideas of shifting the age limit of child criminal 
liability in criminal law in Indonesia. The philosophical idea in Act Number 3 of 1997 
concerning Juvenile Courts is based on the consideration that with the spirit of fostering 
and protecting children, psychologically sociological, and pedagodic at that age the child 
has a sense of responsibility (8 to 18 years and never married ), while the government effort 
in 1957 by sending several experts who produced agreements and ideas in the Minutes of 
the Special Committee Meeting on the Judicial Draft Law became a historical idea, the age 
limit for new criminal liability was different from that stipulated in the Criminal Code. 
Whereas the philosophical ideas in Act Number 11 of 2012 concerning the Child Criminal 
Justice System are psychologically sociological, and pedagodists at that age children have a 
sense of responsibility (12 years of age to 18 years of age). In the belief that the restorative 
and diversion approaches are suitable to be applied in child criminal law. The juridical ideas 
found in the Child Criminal Justice System Law regarding the age limit for child criminal 
liability are the General comment of the UN Child Rights Committee No. 10 of 2007, 
Convention on the Rights of the Child, The Beijing Rules, Article 28B paragraph (2), Article 
28G, and Article 28I of the 1945 Constitution of the Republic of Indonesia, Law Number 
39 of 1999 concerning Human Rights, and Law Number 23 of 2002 concerning Child 
Protection. While the historical idea is the push factor of the United Nations Committee 
which asks for the age of responsible children to be raised, then raises a debate in the 
Minutes of discussion of the SPPA Law which finally decides the age of 12 as the age limit 
for child criminal liability, supported by the opinion of the Constitutional Court Number I 
/ PUU VIII / 2010. The marriage status debate which was finally eliminated from the 
provisions of the SPPA Law also contributed to the historical idea of determining the age 
limit for child criminal liability in the current SPPA Law. 

2. Determination of the new age limit for child criminal liability in Act Number 11 of 2012 
concerning the Child Criminal Justice System has reflected the best interests of children. 
This can be seen from the increase in the minimum age limit for child criminal liability from 
8 years to 12 years, there is no longer a limit of "unmarried" so that it is not discriminatory. 
Provisions that the child is not yet 12 years old should only be examined as a basis for 
decision making by the Investigator to give action, not part of the criminal justice process. 
In addition, the Child Criminal Justice System Law also states that new crimes can be 
imposed for children aged 14 years old until they are 18 years old. The existence of 
provisions regarding efforts to approach Restorative Justice and Diversion, also further 
reduces the possibility of the child to be convicted.  
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