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Abstract 
 
Indonesia is a legal state where the basic principle of the legal state concept is the act 
of a government based on law, not individuals, which means that the law put emphasis 
on enforcement towards acknowledgment, equations, individual freedom, and human 
rights. As a legal state, Indonesia has the concept of a legal state that contains of the 
Pancasila characteristics, because Pancasila is the legal state foundation of Indonesia, 
so the application of this legal state concept in Indonesia will be underlined by the 
moral principle of Pancasila's view. In the realm of law enforcement in Indonesia, 
especially in the judiciary, there is a judicial process called Small Claim Court. The 
problem which comes out in this writing is "what is the reason behind the 
establishment of the dispute resolution process through Small Claim Court on the 
concept of Pancasila legal state”. So in its formulation is using the method of juridical 
normative-approach. A small claim court comes up under the legal products which is 
produced by the Supreme Court. The legal products itself is a Perma product no. 2 
year 2015 about the settlement of small claim court.  
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1. INTRODUCTION 

A State based upon a law put the law in the first place. The concepts of legal state itself 
seen from the view of historical and practical consists of Islam Nomocracy model, Rechstaat, 
Rule of Law, the Socialist Legality, and Pancasila Legal State. Indonesia run the legal state 
concept as Pancasila Legal State. The Pancasila itself has a conceptual in etymological, 
historical, and terminological ways, among others: 

a. Etymologically, the basic meaning of Pancasila has five elements. 
b. Historically, Pancasila means five basic meanings.  
c. Terminologically, Pancasila is suitable with the contents of the 4th paragraph of the 1945 

Preamble, those are Belief in the One and Only God, A just and civilized humanity, A 
unified Indonesia, Democracy, led by the wisdom of the representatives of the People, 
Social justice for all Indonesians. 

 
The position of Pancasila in national law (Kelsen and Nawiasky's view in pyramid form), 
Pancasila is the State Foundation. Pancasila is known as the state fundamental norm 
(Staatsfundamentalnorm) by using the theory of Hans Kelsen and Hans Nawiasky. Hans 
kelsen's theory that gets a lot of attention is the hierarchy of legal norms and the validity chains 
which made a pyramid of laws (stufentheorie). One of the figures who developed the theory 
was a disciple of Hans Kelsen, namely Hans Nawiasky. Nawiasky Theory is known as von 
stufenufbau der rechtsordnung theory. According to the theory, the norm arrangements are: 

1. State Fundamental Norm (Staatsfundamentalnorm); 
2. State principle rules (staatsgrundgesetz); 
3. The formal act (gesetz formell); and 
4. The rules and regulations of the execution autonomic (verordnung en autonome satzung). 

Staatsfundamentalnorm is the norm which is the basis for the settlement of constitution 
or the basic law (staatsverfassung) of a country, according to Kelsen: the legality of a 
regulation lies in the act, and the legality of an act lies on the constitution.  

Kelsen discusses about the validity of the legal norms by described it as a chain of validity that 
culminate in a constitutional state. If asked about whether the constitution was valid or not, 
might be able to point to the old constitution. It finally covers some constitution until the first 
constitution can be established by individuals or some kind of Assembly. The validity of the 
first constitution is pressuposition, which is a final postulates, in which the validity of all norms 
are in the rule of law relies on. The document is a form of the first constitution which means 
the real constitution, a binding norm, only in conditions of which can be pressuposed as a 
valid. This pressuposition is known as the term of trancendental-logical pressuposition1. 

 
A country in the life of state must be having a goal, Indonesia has a goal of life state, to 

realize the four goals or ideals of the life State, namely: 
1. Protect the whole nation of Indonesia and all of the parts of Indonesia; 
2. Promote the general welfare; 
3. Educate the intellectual nation life; and 
4. Take a part in implementing the order of the world on the basis of independence, peace, 

and social justice. 
 

The purpose of a country issued the national legal systems should be contained with the choice 
of content and specific ways, so in practice it can contain 2 (two) sides:  

1. Direction of making law or policy of the State institutions in the making of the law; 

                                                         
1 http://yudaeka793.blogspot.co.id/2014/06/piramida-hukum-nasional-indonesia.html, accessed on August 

30th Thursday, 2018 at 22.30 WIB.  

http://yudaeka793.blogspot.co.id/2014/06/piramida-hukum-nasional-indonesia.html
http://yudaeka793.blogspot.co.id/2014/06/piramida-hukum-nasional-indonesia.html
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2. Tools for assess and criticize whether a law made is suitable or not with that policy 
thought of a framework to achieve the goal of a state. 

 
Republic of Indonesia according to with clause 1 verse (3) of the constitution of 1945 after 
the 3rd Amendment contains that "Indonesia is a country of laws", this meant that everything 
that exists and happens in the system's attempt and Westernization in Indonesia carried out 
based on the joint law (rechstaat) not based on joint authority (machtstaat)2. State Laws are 
State-run or organized based on the rule of law, thus the law that determines the Organization 
of the country, including in the establishment of regulations and contains the principles of the 
protection of on human rights, the same position for every person before the law and the 
principle of separation of powers in the State3. 
 

In the implementation of State laws in Indonesia is carried out by Article 24 Verse (1) of 
the 1945 Constitution after Amendments 3, reads that "the judicial Power is an independent 
power to conduct trials in order to enforce the law and Justice ", then on Verse (2) reads that" 
the judicial Power exercised by a Supreme Court and judiciary who are below in General, 
environmental justice neighborhood religious courts of military justice, environment, 
environment the country's judiciary, and by a Constitutional Court”4. The basic organization 
of the judicial power which is provided for in Act No. 48 of the year 2009 about the powers 
of the Judiciary, Article 2 Verse (2) States that "the State of the judiciary to apply and enforce 
the law and justice based on Pancasila", and Verse (4) stated that "Justice is done with a simple, 
fast, and lightweight”5. The basic understanding is the examination and settlement of the 
matter carried out effective and efficient way, basic understanding of light cost is a cost that 
can be reached by the community. In particular, in article 2 verse (4) the judiciary act mention 
that the judiciary is done with a simple, fast, and light, where the cost of this provision later 
became one of the fundamental principle in the judicial system in Indonesia. With the 
postulated to principle that Mertokusumo opinion of law or legal principles rather than 
concrete, but the rule of law is the basis of the common mind, nature or is the backdrop of 
concrete regulations contained in and behind every legal system covered in laws-invitation and 
decision of a judge who is a positive law and can be retrieved by searching the public properties 
of the concrete rules.6 

 
The Supreme Court of the Republic of Indonesia, as the executor of the highest judicial 

power in accordance with the mandate of the constitution of 1945 and law No. 48 Year 2009 
about the powers of the Judiciary, the Supreme Court issued the Regulations No. 2 Year 2015 
of Settlement Procedures A Simple Lawsuit. Perma publishing under article 79 of law No. 14 
year 1985 on the Supreme Court, the legal breakthrough in publishing Perma to break the 
deadlock or a void law event. In addition to having a clear legal basis, Perma are also useful to 
law enforcement, with some notes:  

1. A set in Perma is a substantial material; 

                                                         
2 C.S.T. Kansil, Pancasila dan Undang-Undang Dasar 1945; Pendidikan Pancasila di Perguruan Tinggi, 

Pradnya Paramita Cet-21, Jakarta, 1994, p. 12. 
3 Khairuddin, Irwantoni, Chaidir Nasution, Studi Analisis Politik Hukum Pembentukan Peraturan Perundang-

undangan di Indonesia dan Problematikanya, Pusat Penelitian dan Penerbitan Lembaga Penelitian dan 

Pengabdian Masyarakat IAIN Raden Intan Lampung, Bandar Lampung, 2015, p. 36.  
4 Sekretariat Jenderal dan Kepaniteraan Mahkamah Konstitusi Republik Indonesia, Undang-Undang Dasar 

Negara Republik Indonesia 1945, Cet-12, Jakarta, 2010. 
5  Undang-Undang No. 48 Tahun 2009, Lembaran Negara Republik Indonesia Tahun 2009 Nomor 157, 

diundangkan di Jakarta, pada tanggal 29 Oktober 2009. 
6 Sudikno Mertokusumo, Mengenal Hukum, Penerbit Liberty, Yogyakarta, p. 34. 
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2. A legal breakthrough made through Perma also needs to be seen from the existence of a 
void law or laws that regulate some certain things.7 

The litigant length process in the courts especially in particular field of civil law, requiring a 
legal breakthrough especially related to the process of the lawsuit. According to Sudikno 
Mertokusumo, referred to a lawsuit or prosecution action is right is struggling to obtain the 
protection provided by the courts to prevent eigenrichting or vigilante actioni8. In addition to 
the lawsuit where lawsuit plaintiff and defendant, there are other things called a petition, 
proposed by an applicant or more together, in this case it is referred as undisputed petition9.  
A lawsuit is a submission of the will of the parties concerned, addressed to a particular party 
through the judiciary to get the protection or the certainty of rights. The civil lawsuit is divided 
in 2 (two) forms: a lawsuit in writing form, as set forth in section 118 verse (1) HIR; as well as 
oral lawsuit, as provided for in article 120 of HIR10. HIR/RBG has set up individually in 
articles 334 to 337 where the article is about proceeding in brief or summary condemnation. 

 
2. RESEARCH PROBLEM 

Based on the description about the background above, the authors takes the main issue: 
"what is the reason behind the establishment of the dispute resolution process through Small 
Claim Court on the concept of Pancasila legal state". 

 
3. DISSCUSSION 

The Concept of Pancasila Legal State 
The concept of Pancasila legal state is a concept embraced in Indonesia as a legal state. In 

historical and practical ways, the concept of legal state appears in various models, so among 
one and another models at least have interrelated patterns. Among other things, the concept 
of the rule of law as well as the concept of rechtsstaat, born of an effort or struggle against 
arbitrariness. Similarly to the Republic of Indonesia who runs the concept of Pancasila legal 
stat, since planning out the establishment clearly oppose any forms of arbitrariness or 
absolutism. Therefore, the soul and the contents of Pancasila Legal State should not simply 
redirect the concept of the rule of law or the concept of rechtsstaat. Therefore, the soul and 
the contents of Pancasila Legal State should not simply redirect the concept of the rule of law 
or the concept of rechtsstaat11. Both the concept of the rule of law as well as the concept of 
rechtsstaat puts the recognition and protection of human rights as a central point, whereas for 
the Republic of Indonesia at the time of the discussion of the Constitution (which is now 
known with the 1945 Constitution) undesirable influx of formula of human rights are a 
Western-style an individualistic nature. For Republic of Indonesia, which is became the central 
point is the harmony relationship between the Government with people based on the principle 
of harmony. 

 
Based on this principle of harmony is then developed another element of the Pancasila 

legal state concept, namely functional relations between the proportional power-state power, 

                                                         
7  Nur Sholikin, https://rechtsvinding.bphn.go.id>jurnal-mencermati pembentukan peraturan Mahkamah 

Agung,html. Tahun 2017. Accessed on August 30th , 2018 Thursday at 22.00 WIB. 
8 Sudikno Mertokusumo, Hukum Acara Perdata Indonesia, Penerbit Liberty, Yogyakarta, 1988, p. 33. 
9  Retnowulan Sutanto dan Iskandar Oeripkartawinata, Hukum Acara Perdata dalam Teori dan Praktek, 

Mandar Maju, Bandung, 1995, p. 10. 
10 M. Yahya Harahap, Hukum Acara Perdata tentang Gugatan, Persidangan, Penyitaan, Pembuktian, dan 

Putusan Pengadilan, Sinar Grafika, Jakarta, 2004, p. 29. 
11Philipus M Hadjon, Perlindungan Hukum Bagi Rakyat Indonesia Sebuah Studi Tentang Prinsip-Prinsipnya 

Penanganan Oleh Pengadilan Dalam Lingkup Peradilan Umum Dan Pembentukan Peradilan Administrasi 

Negara, Bina Ilmu, Surabaya, p. 84. 
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conversationally while dispute resolution institution the judiciary is the last means to solve 
disputes and about human rights does not only emphasize the rights or obligations but the 
establishment of a balance between rights and obligations. The basic idea of the relationship 
between the Government and people has been leveled by the founders of the country when 
formulating the Constitution of 1945. Mohammad Hatta in response about the inclusion of 
rights into the Constitution said "we willed State administrator, we awaken the new society 
which is based on the mutual". In this perspective, Soepomo said that Indonesia formed based 
on kinship, related about the Constitution Soepomo said that the Basic Law should also 
contain a system of extended family. Meanwhile Sukarno as Chairman of the preparatory work 
of the independence of Indonesia said that all members have a basic family Basic or agreed 
Indonesia-brewers or helping each other basis or foundation of social justice. The soul of the 
family subsequently formulated as the basis of informing the relationship between the 
Government and the people. As a basic principle of Surat in Concord. In conjunction with 
the principle of family unity is fundamental, the elaboration of the principle of family. Origin 
of the word from unity pillars, can be deduced its meaning either positively or negatively. 
Positively pillars mean relations are harmonious and harmoniously, being negatively pillars 
means not confrontational, not mutually hostile. With such understanding, the government in 
all the vagaries and he always tried to establish a harmonious relationship with the people. 

 
Related to the functions of power-state power be returned to the basic idea, that is mutual. 

Based on those principles, no one expected the presence of fight or unhealthy competition 
between the powers that one with another. All power in the country is directed to the shared 
happiness of appropriate basic ideas about the purpose of the country outlined in the preamble 
of the Constitution of 1945. Among the powers of the one with the powers that others do not 
need to have a firm separation because on the basis of mutual, between the omnipotence that 
intertwine with one another a functional relationship that is proportionate and reasonable. 
Thus also there need be no system of checks and balances on the basis of harmony of relations 
based on the principle of unity, as the principle is surely the thing as much as possible-avoid 
disputes. However, if the dispute still occurs then the path of dispute resolution first and 
foremost is through deliberation. Resolution of disputes through judicial body is a means of 
last resort. If those disputes that cannot be resolved in pillars, when to be completed as an 
issue in the trial. 

 
Based on the description above, it can be known that the elements or features of Pancasila 

legal state are: 

1. Harmony relationship between the governments and peoples based on the principle of 
harmony; 

2. The proportional functional relationship between each of state power; 
3. The principle of dispute resolution and judicial deliberation generally is a means of last 

choices; and 
4. A balance between rights and duties. 

 

According to Senoadji Oemar, Indonesia legal state has some typical characteristics of 
Indonesia. Because Pancasila should be appointed as a principal and basic source of law, then 
Indonesia legal state can also be called a Legal State of Pancasila. One of the staple in the State 
of law Pancasila is the existence of a guarantee against the freedom of religion or freedom of 
religion. But freedom of religion in Pancasila legal state always in positive connotation, which 
means there is no place for atheism or anti religion propaganda in Indonesia. It is different 
from the United States, for example to understand the concept of freedom of religion within 
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the meaning of either positive or negative meaning. While in the Soviet Union (now Russia) 
and the other communist countries freedom of religion also provide guarantees against anti 
religion propaganda12. 

 

The next characteristic of Pancasila legal State according to Oemar Senoadji, there is no 
absolute and rigid separation between religion and State. According to him, religion and the 
State are in harmonious relationships. This situation is different to United States who held the 
doctrine of the separation of religion and the Church strictly, as reflected by the case of 
Regents Prayer, because referring to the wall of separation, then the prayers and religious 
practices in schools seen as something unconstitutional. Padmo Wahyono considered that 
state Pancasila legal started with familial principle which contained in the Constitution of 1945, 
whichever comes first is the "multitudes, but dignity and human dignity still valued". Article 
33 of the Constitution 1945 reflected the principle of this family typically. In article 33 that 
there is an explanation that the important thing is not the society of prosperity and affluence 
of a person, but a person sought so far is not about his life. Thus the concept of Pancasila 
legal state should be seen from a family basis to it. Padmo Wahyono considered that the law 
is a device or a vehicle for organizing the life of the country or public order, and organizing 
social welfare. The law is a vehicle to reach a State of "nomenclature serene kerta raharja" and 
not just for kamtibmas only. Padmo Wahyono also says that in the Constitution of 1945 there 
was an explanation that the nation of Indonesia also acknowledges the presence or existence 
of the unwritten law in addition to the written law. According to him, there are three functions 
of law viewed from a perspective based on principle of family, namely: 

1. Upholding the democracy; 
2. Realizing social justice in accordance with article 33 of the Constitution of 1945; and 
3. Enforcing humanitarian based on the divinity of the one true God and carried out in a 

fair and civilized. 
According to Muhammad Tahir Azhari, the characteristics from the concept of 
Pancasila legal state are: 

1. There is a close relationship between religion and state; 
2. Stands on the divinity of the one true God; 
3. Freedom of religion in a positive sense; 
4. Atheism is not justified and communism is prohibited; 
5. The principle of family and concord. 

According to the explanation above, The authors decided that Pancasila legal state 
should contains characteristics, namely: 

1. The existence of supremacy of law based on Pancasila's principles; 
2. Belief in one and only God and guarantee the freedom of religions and beliefs 
3. Upholding the Dignity, Liberty, Equality, and Human Rights; 
4. The principle of family and unity; 
5. Consensus democracy; 
6. Checks and balances among each state institutions; 
7. A free and fair trial; 
8. The recognition of the rights of citizens and the protection of citizens' right; 
9. The principle of transparency in realizing the state's goal. 

 
The SCC Concept of Pancasila Legal State 

                                                         
12Muhamad Tahir Azhari,Negara Hukum Suatu Studi Tentang Prinsip-Prinsipnya dilihat dari Segi Hukum 

Islam Implementasinya Pada Periode Negara Madinah dan Masa Kini, Kencana, Jakarta Tahun 2010. 
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The Supreme Court issued the Rules of the Supreme Court of Republic of Indonesia No. 2 
Year 2015 about the settlement of Simple Claim Court. The purpose of publishing Perma is 
to fill a void law against material that has not been regulated in the legislation. Perma No. 2 
Year 2015 regulates about: 

1. Simple Claim Court is the examination regulations in the trial against the civil law with 
the material value costs at most Rp. 200,000,000.00 (two hundred million rupiah) that was 
solved by its regulations and proofs in simple ways; 

2. Not a dispute about land rights 
3. Not the part of special court competence 
4. The settlement about the matter which has done by basic judicial, fast and light cost 

(process in 25 days since the first trial) 
5. The parties in the simple claim court which consists of Plaintiffs and Defendants, which 

each of them are not allowed to be more than one party unless it has the same legal 
interests; 

6. Against the defendants which its place is unknown, simple claim court cannot be 
proposed 

7. The Plaintiffs and the Defendants of simple claim court must be domiciled in the same 
law court area; 

8. The Plaintiffs and the Defendants are required to attend directly to each of trial with or 
without accompanied by his attorney 

9. The examiner of simple claim court is a single judge; 
10. If there is a party which is not satisfied on the verdict, the remedies of his legal objection 

are proposed to the district court and examined by the court councils; 
Generally, small claim court are exist in some countries which have a common law of legal 
background. Some of these countries are Singapore, The United States, Australia and some 
other countries with same common law legal background. But there are also some countries 
with civil law backgrounds applied small claim court. The characteristics of small claim court, 
some of them are: 

1. Being the part of judicial system or special judicial beyond of an independence judicial; 
2. There are some case limitations that can be filed or not; 
3. There is a limit on the lawsuit value; 
4. Fees are lower than the other cost of a lawsuit filed in the court; 
5. A simple procedure; 
6. The vetting process takes place quickly, simple and light costs; 
7. Alternative dispute resolution is more transparant; 
8. The verdict more tends to material damages compensations.13 

Small claim court established as a breach of trust or a default and a contempt of court 
(CoC) by both parties (plaintiff and defendant) can not be more than one party unless it has 
same law interests, the parties with or without their solicitor are required to present directly at 
the trial, and the presence of the parties should be clear or can not be absurd. Things that can 
not be proposed into small claim court, namely the settlement of its dispute which should be 
done through the specialized courts and disputes over land interests. The trial held through 
dismissal process or preliminary court, as the initial examination of whether the suit classified 
as public civil suit or a small claim court. The judge's sentences may be filed by an objection 
within a period of 7 (seven) days, and this objection will be disconnected by the judges as the 
final judgment. The urgency of the issue of Perma No. 2 Year 2015 it aims to trim the process 
in proceeding phases, so the review process and the resolution of the matter can be done more 

                                                         
13 Susanti Adi Nugroho, Proses Penyelesaian Sengketa Konsumen Ditinjau dari Hukum Acara serta Kendala 

Implementasinya, Kencana Paramedia Grup, Jakarta, 2008, p. 86. 
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quickly and simply. So, the seekers of Justice need not wait time too to get the legal certainty 
of the dispute at hand because the process of settlement is only by trial and ended up in the 
first instance court. With those small claim court, the Supreme Court can also suppress or 
reduce the number of civil matters General stack is still unresolved and it can can be factually 
solved through the small claim court. 

By looking at the characteristics of small claim court above and as the actualization of 
Pancasila legal state then  the characteristics of small claim court apply principles and principles 
of good trials in accordance with the values of Pancasila. As for the concrete example that is 
the product of a simple Lawsuit Verdict is carried out based on a belief in one and only God, 
so that in sentences which sounds: "for the sake of justice upon a belief in one and only God". 
In addition, the reflection is the practice of dispute settlement/dispute always peace efforts 
despite the precedence of the peace does not pointing out the Mediator but a single Judge is 
obligated to reconcile first thing where the substance is is the deliberation for consensus, which 
will bring positive benefits for the parties in dispute, as well as learning for the public when 
resolving conflicts. While the review process proposed for 25 days is the application of the 
principle of a simple, fast and light costs is also the characteristics of Pancasila legal state.  

 
4. CONCLUSION 

According to the description and explanation above, the conclusions that can be drawn 
is that publishing Perma No. 2 Year 2015 about the settlement procedures of small claim court  
were appropriate with the concept of Pancasila legal state, based on the Theory of Pancasila 
legal state, which contained in the preamble and part of 1945 Constitution about judicial power 
also the Act No. 49 year 2009 about judicial power that includes the principles and the values 
to establishing the judiciary which are simple, fast and has a light cost and giving access to the 
justice seekers. Small claim court is a legal breakthrough for giving certainty, justice and law 
benefit for the justice seekers to settle a legal dispute with the highest value Rp. 200.000.000,-
(two hundred million rupiah), small claim court does not accommodate about the settlement 
of the human rights and land rights. The advantage of Perma's publication is, it can also trim 
the process in proceeding phases, which the investigation and the lawsuit settlement process 
can be done more quickly and simply. So it does not waste much time, therefore the issues 
that occur can be resolved sooner. Publishing the Perma is also the active role of the Supreme 
Court in order to fill the legal vacuum related to the law settlement in simply way through 
small claim court which has not been regulated in its top legislation, so it can provide the legal 
certainty, as one of the purposes of the legal state establishment. 
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